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Limits on Extremist Political Parties: A
Comparison of Israeli Jurisprudence

with that of the United States and
West Germany
By DAN GORDON
Staff Attorney, Court of Appeals, D.C. Circuit; J.D., 1986,
Harvard University; M. Phil., 1974, Oxford University; B.A.,
1972, Brandeis University.

I. INTRODUCTION
In June 1984, the Israel Elections Committee (Committee), an administrative body established by the legislature, voted to bar two political
parties from participating in the July 1984 parliament (Knesset) elections. 1 The two parties-the ultra-nationalist Kach group led by Rabbi
Meir Kahane, and the "Progressive List for Peace" (PLP), a group with
Arab and Jewish leaders but predominantly Arab support-appealed to
the Israeli Supreme Court. In Naiman v. Chairman of the CentralElec-

tions Committee of the Eleventh Knesset, a panel of five Justices voted
unanimously to reverse the Committee's decision and allow both parties

to run in the elections. 2
The case presented four questions of constitutional law: (1) whether
a democracy legitimately can ban certain parties from participating in

elections; (2) if so, whether a distinction should be made between antistate (or "disloyal") parties, which might be. restricted, and an1. Naiman v. Chairman of the Cent. Elections Comm. for the Eleventh Knesset, No. 2,
3, slip op. at 2-3 (Isr. Sup. Ct. 1984) (case No. 2 (Naiman) and case no. 3 (Avneri) were
consolidated in one opinion). The pagination used refers to the multilithed copy of the original
(Hebrew) version of the case, kindly made available by Justice Barak. (Author's translation.)
2. Id. In the elections, Kach won one Knesset seat and the PLP won two out of a total of
120 members of the Knesset. See N.Y. Times, July 29, 1984, § 4, at 1, col. 3. Because the case
reached the Supreme Court as an appeal from the Elections Committee, the Court addressed
the right of Kach and the PLP to run for Knesset seats, not their right to exist. The Court did
not look beyond the issue before it to consider whether a party might be legal and thus be
allowed to hold rallies and run an organization, yet not be allowed to field candidates. Presumably, Kach and the PLP would have been allowed to continue to exist even if the Court
had rejected the appeals.
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tidemocratic parties, which must be allowed to participate in elections;
(3) assuming parties can be barred from running in elections, can the
basis for the bar be the party's platform alone, or must there be a demonstrated likelihood of the platform being translated into action; and (4)
should any government agency--executive, legislative, or judicial-be allowed to bar a party without an explicit grant of authority from the legislature. Unlike the first three issues, the last one is of interest primarily in
the Israeli context and is, therefore, treated more cursorily than the other
questions in this Article.
Part One of this Article sets the background to the Naiman case and
then considers in detail the separate opinions of the five Justices who
participated in that decision. Part Two summarizes the ways in which
courts in two other democratic states, the United States and West Germany, have dealt with the question of restrictions on political parties,
and compares the law in those countries with Israel's jurisprudence. Part
Three analyzes the arguments for and against limits on parties' participation in elections. Part Four draws conclusions from the theoretical and
practical considerations, and then returns to the Israeli context to apply
those conclusions to the Israeli setting.

II.
A.

THE NAIMAN CASE AND ITS BACKGROUND

The Israeli Democratic System

The Israeli system of government is modeled on the British, rather
than the American, pattern.4 The most striking differences from the
American system are the absence of a written constitution and the
supremacy of the legislature. 5 Those two elements are related because a
written constitution is normally the only legitimate basis for a court to
void an act of the legislature. Thus, the United States Supreme Court
3. See infra notes 61-63 and accompanying text for a discussion of the problematic character of the terms "antistate" and "antidemocratic." For the present discussion, it is sufficient
to define them roughly as "opposed to the existence of the state" and "hostile to the internal
regime of the state," respectively.
4. See S. SAGER, THE PARLIAMENTARY SYSTEM OF ISRAEL 8-10 (1985) (discussing
British influences, with differences noted).
5. See id. at 195-99 (supremacy of the Knesset). In fact, the First Knesset was called as
a constituent assembly, with a mandate to draft a constitution. See Guberman, Israel'sSupraConstitution, 2 ISRAEL L. REv. 455, 455 (1967). A number of fundamental disputes which
principally revolved around the question of the role of the Jewish religion in the new state,
however, prevented agreement on a draft constitution. Consequently, a decision was made to
proceed without a constitution, but to enact "Basic Laws" in various areas from time to time,
with the declared purpose of eventually having those Basic Laws form a constitution. Basic
Laws can only be amended by a special majority of the Knesset, and the Supreme Court can
void later legislation because it conflicted with a Basic Law. S. SAGER, supra note 4, at 41, 71.
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has based its decisions to strike down acts of Congress on the supremacy
of the Constitution, rather than some extra-constitutional natural law.6
One result of this difference is that, unlike in the United States, in
Israel and Britain, the protection of civil rights depends more on legislative and executive self-restraint, with a more limited role for judicial interpretation of statutes. The Israeli system, like the British, limits the
role of the judiciary; if the Knesset passed a law barring certain parties
from participation in parliamentary elections, the Supreme Court could
try to limit the effect of the statute through interpretation-but it could
not strike the statute down.7
Faced with appeals from Kach and the PLP, the Supreme Court
could thus act only within the constraints of Knesset legislation. Because, however, the Knesset had not yet passed a law respecting the banning of parties when the Kach and PLP appeals reached the Court in
June 1984, the field was open to action by the Court.' The Court could
act to protect or to limit the right of extremist parties to participate in
elections.
Two further details of the Israeli system of government are important to an understanding of the stakes in the Naiman case. First, members of the Knesset have very broad immunity from criminal and civil
liability. Thus, winning a seat in the Knesset brings with it enhanced
power to speak and act, both inside and outside the Knesset, without
restraint. 9 That power is especially important to Meir Kahane, who has
a history of confrontations with the police. 10 Second, Israel uses proportional representation in Knesset elections, so that fewer than 25,000 votes
are needed to gain a seat in the Knesset.II The combination of these two
6. See Marbury v. Madison, 5 U.S. (I Cranch) 137, 176-80 (1803) (written constitution
as paramount law, so that legislative acts contrary to it are not law).
7. While one might argue that the American constitutional amendment process could
not prevent a large majority from abridging fundamental rights if it desired to do so, American
history has proven how difficult it is in practice to overcome the procedural hurdles required
for a constitutional amendment. In Britain and in Israel, where no such procedural devices
protect basic freedoms, the existence of a national consensus protective of civil rights is more
critical to their preservation.
8. In 1985, the Knesset passed a law barring parties that deny Israel's right to exist and
antidemocratic parties from participation in elections. See infra note 117 and accompanying
text.
9. See Immunity, Rights, and Responsibilities of Members of the Knesset Act (1951).
Section I (a) of the Act guarantees Members of the Knesset (MK) immunity from civil and
criminal charges for anything done or said, inside or outside the Knesset, "in the fulfilment of
their duty" or "for the sake of fulfilling their duty as Members of the Knesset."
10. See infra notes 52-63 and accompanying text for a discussion of Kahane's criminal
record in the opinions of Justices Barak and Beisky.
11. See infra text accompanying note 274.
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factors meant that if Kach or the PLP could get on the ballot and scrape
together 25,000 votes in the election, each would obtain the assured exposure and power that comes with Knesset membership.
B.

The Yeridor Case

Twenty years before the Naiman case, the Israeli Supreme Court
addressed the question of the permissibility of barring parties from participating in Knesset elections in the Yeridor decision. 2 As in Naiman,
the specific question presented concerned the power of the Committee to
bar a party from participating in Knesset elections without express statutory authorization. 3
In Yeridor, the appellant's list of candidates, "The Socialists' List,"
failed to receive the necessary confirmation from the Committee because
most of the List's members belonged to E14rd, a group declared illegal
in a prior Supreme Court case. 14 The result of the Committee's action
was to bar the Socialists' List from participation in the 1965 Knesset
elections.
The relevant statute, which was also in effect at the time of the
Naiman case, stated that candidates' lists "duly submitted... shall be
confirmed by the Central [Elections] Committee," with the clear implication that lists could be rejected only if there was an irregularity, presumably technical, in the submission. 5 The Socialists' List's representatives
appealed to the Supreme Court, which decided, by a two-one majority, to
uphold the Committee's action.' 6 The specific point of contention among
17
the Justices had a narrow focus, presented above as the fourth question:
Was the Committee authorized, without an explicit statutory grant, to
bar a party from participation in the elections for reasons other than
technical flaws in the parties' documents? The case also bears on the
more general question of whether parties can be barred from participating in elections, and on the possible grounds for such a bar. Each of the
12. Yeridor v. Chairman of the Cent. Elections Comm., 19(3) Piskei Din 365 (1965). The
Israeli Supreme Court Reporter, Piskei Din, is hereinafter cited as "P.D." Page citations to
Yeridor are to the English translation kindly supplied by Justice Barak.
13. Id. at 8.
14. Id. at 2. (citing Jeryiss v. Haifa Dist. Comm'r, 18(4) P.D. -, 673 (1964)). Israeli
voters choose "lists," or slates, of candidates in Knesset elections, rather than voting for individual candidates. Each party campaigns for its own list. The terms "parties" and "lists" are
therefore used interchangeably in the Israeli context.
15. Knesset Elections Law, § 23 (1959). The language cited is currently codified at Part
6, § 63 (1969).
16. Yeridor, trans. at 2.
17. Id. at 9-10.
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three opinions discussed those questions.18 Because the Israeli Supreme
Court follows the English tradition of individual opinions, without any
one of them being labelled the "opinion of the Court," each opinion is set
forth here in some detail.
Chief Justice Agranat stated that all government authorities, administrative and judicial, were required to bear in mind the vision of Israel as
a Jewish state when exercising their powers. Therefore, the Committee
had the power to bar a list "identified with a group of persons that was
declared an illegal society [in an earlier decision of the Supreme Court],
in view of [the group's] object to deny categorically the existence of the
State of Israel... ."I' Agranat thus answered the fourth of the questions
presented in this Article with a clear "yes." Agranat further held that
the Committee had no "discretion or alternative but to decide not to
This point may be crucial to Agranat's
confirm the appellant list."'
This claimed absence of discretion
its
effect.
narrow
opinion and in fact
was referred to later in the Naiman case. z"
At the end of his opinion, Agranat briefly addressed the special
problem posed when a democratic state prevents a party from submitting
its candidacy to the people in parliamentary elections. Agranat apparently considered this a troubling question, even if the Committee had an
explicit statutory mandate from the Knesset to bar certain parties from
participating in elections. To support his position that a democratic society may in self-defense deny subversive groups even fundamental civil
rights, Agranat cited an earlier Israeli Supreme Court decision asserting
that "no free regime will support and recognize a movement that undermines the regime itself," with reference to the rise of "fascist and totalitarian movements" in recent history. 2 Agranat also quoted Ernest
Barker, "[A] party owing a foreign allegiance, and only acting in the
democratic system in order to overthrow the system, can hardly in justice claim the benefit of the system."'23 Finally, Agranat referred to
Abraham Lincoln's famous rhetorical question, "Must a [republic], of
necessity, be too strong for the liberties of its own people or too weak to
maintain its own [strength]?" '24 Agranat clearly felt that Israel's demo18. See, e.g., id. at 1-19 (opinion of Cohn, J.); id. at 20-24 (opinion of Agrana, C.J.); id. at
24-26 (opinion of Sussman, J.)
19. Id. at 23.
20. Id.
21. See infra text accompanying notes 99-106.
22. Yeridor v. Chairman of the Cent. Elections Comm., trans. at 23, (1965) (citing Jeryiss
v. Haifa Dist. Comm'r, 18(4) P.D. 673, 679).
23. Id. at 24 (citing E. BARKER, REFLECTIONS ON GOVERNMENT 405 (1942)).
24. Id. (citing STATE PAPERS OF ABRAHAM LINCOLN 9 (1907)).

Hastings Int'l and Comparative Law Review

[Vol. 10

cratic system must be allowed to defend itself against groups that challenged the State's right to exist.
Justice Sussman's short concurrence emphasized the judges' duty to
apply unwritten legal norms, which he called "supraconstitutional
rules," to protect the state. "[W]e have the tools to protect the existence
of the State even though we do not find them expressly specified in the
Elections Laws." 2 5 It is worth noting that Sussman and Agranat left
unclear any difference between the authority of the Committee and that
of the courts. They also did not indicate whether the Supreme Court can
bar a subversive party from running, if the Committee gives its approval
26
to the party.
In his dissenting opinion, Justice Cohn wrote that the Elections Law
barred the Committee, as well as the courts, from depriving anyone of
the right to be elected on the basis of the candidate's belonging to an
illegal or subversive organization.2 7 Cohn argued that the statute mandated approval of parties fulfilling the technical qualifications. 28 He insisted that neither the Committee nor the Court could, on the basis of
"natural" or unwritten law, bar a party from fielding candidates.2 9 Cohn
noted, moreover, that even where a statute expressly authorized the denial of civil rights, the Israeli Supreme Court has barred the use of that
power if the exercise of the civil rights would not pose a "present, clear
and substantial" danger.3 0 In contrast to that position, Cohn rather
suprisingly went on to endorse legislation modeled after the West German Constitution, the Grundgesetz, 31 to "protect the state against insurgents and saboteurs from within." 32
None of the justices suggested that the Socialists' List or its candidates had committed or threatened to commit any violent or illegal acts
(other than their membership in the illegal ElArd group). Both majority
opinions focused on the goals of the party, without regard to either the
means which the party was using or the likelihood that the party's activity would lead to any harm to the state. Even Justice Cohn, in his suggestion that the Knesset enact legislation restrictive of subversive
parties, 33 did not suggest that the criterion for the restrictions should be
25.
26.
27.
28.
29.
30.
31.
32.
33.

Id. at 26.
Cf treatment of this issue in the Naiman case, infra text accompanying notes 56-57.
Yeridor v. Chairman of the Cent. Elections Comm., trans. at 13 (1965).
Id.
Id.
Id. at 16 referring to Kol Ha'Am Co. v. Minister of Defense, 7 P.D. 871 (1953).
See infra text accompanying notes 64-65.
Yeridor v. Chairman of the Cent. Elections Comm., trans. at 19 (1965).
Id.
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anything other than the goal of the party.
C. The Naiman Case
As stated above,3 4 the Committee decided in June 1984 not to allow
Meir Kahane's party and the "Progressive List for Peace" (PLP) to participate in the July 1984 elections to the Eleventh Knesset. The two parties exercised their statutory right to appeal to the Supreme Court, which

ruled on June 28, 1984, that both parties could take part in the elections." The Court delayed issuing its full opinions until May 1985, when
it published the separate and often conflicting opinions of each of the five
Justices participating in the case. All five Justices concurred in the result, but each reached it by a somewhat different route.
In a fifty-five page opinion, Chief Justice Shamgar affirmed the continued vitality of the Yeridor decision, but limited it to such an extent

that it was effectively overruled. Shamgar first limited Yeridor to its facts
by stressing the uniqueness of the situation in Yeridor. The Socialists'
List had wanted "the State with its authorities to cease to exist"; Shamgar wrote of the "extreme background data" and the logical contradiction "between participation in elections to a [legislative body] and the
desire to uproot that body."36 Shamgar explicitly limited Yeridor to
cases in which a party "wants to eliminate the State [of Israel]." 3 7 He

and the other Justices presumably saw an element of disloyalty, or even
treason, in a party that denied Israel's right to exist.3 8 All the Justices
agreed, however, that there was no evidence establishing that the PLP
opposed the existence of the State of Israel.39 Moreover, no suggestion
34. See supra notes 1-2 and accompanying text.
35. Naiman v. Chairman of the Cent. Elections Comm. for the Eleventh Knesset, No. 2,
3, slip op. at I (Isr. Sup. Ct. 1984).
36. Id. at 8.
37. Id. at 11.
38. The opinions of all the Justices imply that antistate parties involve threats from without, in contrast to antidemocratic parties, which involve "internal" disputes.
39. Yet, the sense that it was more acceptable to restrict parties aligned with external
enemies than to limit what was perceived as internal debate pervaded the opinion of Shamgar
and several of his colleagues, as it did the Yeridor decision.
It is worth noting a quirk of the Israeli political scene that may indicate a problem with
the identification of "antistate" with "foreign." One of the ultra-orthodox Jewish parties,
Agudat Israel, is a largely anti-Zionist group; many of its supporters consider the existence of a
Jewish state before the arrival of the Messiah a sacrilege. It is not an exaggeration to call
Agudat Israel an antistate party. Cf Jerusalem Post (int'l ed.), Mar. 22, 1986, at 24, col. I
(calling Aguda's leadership "anti-Zionist"). Nonetheless, to date no one has suggested that it
might be denied the right to participate in Knesset elections. Efforts to bar a law-abiding
Arab-Jewish party working for a two-state solution to the Arab-Israeli conflict look especially
problematic in the face of tolerance of antistate sentiment from a Jewish group.
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was made that the PLP or its members had committed or threatened to
commit any concrete act that might harm the state.
The chief justice also pointed out that in the twenty years since the
Yeridor decision, the Knesset had not enacted legislation broadening the
powers of the Committee.' Moreover, the Court would have interpreted
any such legislation narrowly. "Any limitation [of basic rights], which
appears in legislation, will be interpreted restrictively in order to give the
maximal protection and not to limit it at all beyond what is clearly and
explicitly required by the statute."4 1 The rule of narrowing limitations
on basic rights applies a fortiori, wrote Shamgar, when the limitations
arise out of judicial lawmaking rather than statutory language. 42
Shamgar stated that the Yeridor majority would have opposed restrictions on parties in circumstances "less extreme" than those of Yeridor itself.43 Because Shamgar interpreted Yeridor to apply only to
parties aiming to destroy the State of Israel, he easily decided the case of
the ultranationalist Kach party, as it was clearly outside the scope of the
Yeridor rule.' With respect to the PLP, Shamgar found that the Committee had not seen "convincing and reliable" evidence, leaving "no
room for doubt" that the PLP aimed to destroy the State of Israel.4"
Shamgar emphasized the Committee's reliance on the Minister of Defense's statements that he had secret evidence justifying the action
against the PLP, without the Committee itself seeing that evidence.4"
Shamgar considered this an improper delegation of authority to the Minister of Defense.4 7
Having found that the Yeridor decision did not justify the bar on
participation in the elections by either Kach or the PLP, Shamgar proceeded to consider whether the Committee (or the Court) should be allowed to widen the scope of Yeridor. He concluded that it should not,
stressing the fundamental character of the right to be elected (and stating, incidentally, that fundamental rights in Israel could best be protected by a written constitution giving them explicit expression).48
The Chief Justice stressed that restrictions on fundamental rights
40.
41.
42.
43.
44.
45.
46.
47.
48.

Naiman, slip op. at 11.
Id. at 12 (quoting Ha'Aretz v. Israel Elec. Co., 31(2) P.D. 281, 295 (1977)).
Id. at 12.
Id. at 50.
Id. at 14.
Id. at 17.
Id. at 18-28.
Id. at 21.
Id. at 32.
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must normally be based on express statutory provisions,4 9 which were
lacking in the case of the Committee's action against Kach and the
PLP-as they were in the Yeridor decision as well. It is hard to see how
the Yeridor case itself could pass muster by Shamgar's standards. Shamgar appeared to raise the standard necessary for acting upon even express
statutory restrictions against a party by his insistence that they be used
only as an extreme measure of last resort in the face of a near certainty of
danger to public safety.5 0 Shamgar expressed concern about the misuse
of restrictions on parties when there was not a "proximate certainty of
danger."51
Deputy Chief Justice Ben-Porat took a very different approach from
all of her colleagues. She adopted the position of Justice Cohn's minority
opinion in the Yeridor case, a conclusion she reached through a combination of statutory interpretation and analysis of a prior Israeli Supreme
Court decision concerning the Kach party.
Like Justice Cohn in the Yeridor case, Ben-Porat stressed the clear
language of the Elections Law, requiring the Committee to approve lists
of candidates properly submitted. She relied on an earlier Supreme
Court case as further evidence that the Knesset did not intend for the
Committee's role to be anything but technical. In Negbi v. CentralElections Committee for the Tenth Knesset, opponents of Meir Kahane appealed the Committee's decision to allow the Kach list to participate in
the 1981 elections.52 The Court rejected this appeal. Justice Barak, writing the Court's opinion, held that the Elections Law provided for appeal
only in the case of rejection of a party's list, and not when the list had
been approved by the Committee.5 3 Ben-Porat argued that such asymmetry in the Law itself could only mean that the Committee was meant
to have a merely technical role.5 4 If only technical matters were involved, it would make sense for the legislature to show more concern for
a party erroneously barred from the elections than for an erroneously
approved party. 55
49. Id. at 55.
50. Id. (emphasis deleted).
51. Id.at 56. Shamgar cautioned the Knesset that any legislation which attempted to
broaden the Yeridor rule could threaten Israel's democracy. Id. at 53. While repeating that
the Court would not try to encroach on the province of the legislature, he expressed concern
that "the legislation going beyond the Yeridor rule, if enacted, would create a change of direction which we on the Court do not intend." Id.
52. 35(4) P.D. 837 (1981).
53. Naiman v. Chairman of Cent. Elections Comm. for the Eleventh Knesset, No. 2, 3,
slip op. at 61-68 (Isr. Sup. Ct. 1984) (emphasis in original).
54. Id. at 33.
55. Id.
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On the other hand, she wrote:
if the Committee were authorized to consider meta-principles (such as
subversion of the State's existence through the list's platform) and not
only to perform a ministerial [i.e., technical] check, then the asymmetry would demand explanation. With respect to a subversive list trying
to destroy the State, approval is several times more dangerous than
refusal to approve. .

. Therefore, if the legislator had intended to

include that consideration within the Elections Law, logic would have
required it to give the right of judicial review especially and primarily
over a decision by the Committee
to approve a list which endangers
56
the security of the State.
Ben-Porat concluded that the Knesset itself would have to deal with
other than technical approval of the lists, and like Justice Cohn, she
urged the Knesset to enact legislation "protecting the State from incor5' 7
poration of subversive lists into the body of the legislature.
Justice Barak developed a position which, if adopted by a majority
of the Court in the future, would significantly reshape Israel's constitutional law in this area. Barak would simultaneously expand the authority of the Committee to restrict antidemocratic parties, and reduce the
Committee's discretion to restrict any party where there is no "reasonable possibility" that the party would actually cause harm.5 8 He would
thus broaden the scope of Yeridor, while raising that case's standard.
Barak was the only member of the Court to find explicitly that the
Committee had the power, without express legislation, to bar an antidemocratic party, as well as an antistate party, from participation in
Knesset elections. Thus, he advocated a considerable extension of Yeridor. Barak, however, would allow the Committee to prevent a party
from fielding a candidate only if there was a "reasonable possibility" that
the party's antidemocratic or antistate ideas would be realized. 9 It was
only because he found no "reasonable possibility" of that danger' that
Justice Barak concurred in the result.
Justice Barak challenged the tenability of the distinction between
antistate and antidemocratic parties. He wrote that, at least in Israel, a
threat to the democratic regime might well endanger the existence of the
State. Because he found it doubtful that one could distinguish between
56. Id.
57. Id. The Knesset later amended the law to allow appeal from confirmation of a list by
the Committee. See infra note 117.
58. Naiman, slip op. at 78.

59. Id. at 68.
60. Id. at 86-88.
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questions of the existence of the State and questions of the nature of its
democratic government,6 Barak felt that the Yeridor rule had to be extended to reach antidemocratic parties as well.62 He did not address the
problems that the label "antidemocratic" would raise: How much of a
change in Israel's system could a party advocate before it could be labelled "antidemocratic"? The Israeli political scene abounds with groups
that challenge one or another of what one might call the principles of
liberal democracy.6 3 How does one treat the orthodox Jewish parties,
which want to make Jewish religious law the law of the state? What
about parties that advocate annexation of the occupied territories without extending civil rights to the Palestinians living there? Barak's opinion did not indicate what criteria he would apply in deciding if a group
was democratic enough to participate in Knesset elections.
Barak saw the Naiman case as requiring the Court to balance competing values-the protection of the State and of its democratic system,
on the one hand, against the right to vote and to be elected, on the other.
Barak rejected the American standard requiring a "clear and present
danger, '"" as well as the "near certain danger" standard recommended
by Justice Shamgar65 and used by the Court in earlier decisions involving
restrictions on freedom of expression.6 6 He believed both standards were
too strict when the existence of the State was at stake or when "social
phenomena constituting part of a continuing process" were at issue.67 In
either of those situations, wrote Barak, "there must be a wide margin of
security, as there is no possibility of taking unnecessary risks." 6 8 Because
of the great value of the right to vote and to be elected, however, one
must not accept a standard that would be met with a merely "remote
danger" 69 -which in this context presumably could mean a standard
based on a party's platform without regard to the party's actual strength
61. Id. at 80.
62. Id. at 68.
63. See, e.g., Isacowitz, Slouching Towards Theocracy, Jerusalem Post (int'l ed.), Mar. 22,
1986, at 13, col. 1, 4 ("Meir Kahane, Interior Minister Yitzhak Peretz of the religious Shas
party and Member of the Knesset Rabbi Eliezer Waldman of Tehiya right-wing party are no
democrats.... For them, Israeli democracy is not a value to be cherished and safeguarded,
but a stepping stone to a higher form of social organization: theocracy.")
64. Naiman v. Chairman of Cent. Elections Comm. for the Eleventh Knesset, No. 2, 3,
slip op. at 74-75 (Isr. Sup. Ct. 1984).
65. See supra text accompanying notes 50-51.
66. See, eg., Kol Ha'Am Co. v. Minister of Defense, 7 P.D. 871 (1953); Zichroni v. Directorate, Broadcasting Auth., 37(1) P.D. 757 (1983).
67. Naiman, slip op. at 77.
68. Id.
69. Id.
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and actions. Instead, Barak advocated the use of a "reasonable possibil-

ity" standard which the Court had formulated in earlier cases. 70 He recognized that this standard is imprecise and "leaves a wide margin of
uncertainty,"'" but found that "in the absence of a legislatively enacted
72
formula, it appears... to me to be the most appropriate one."
Barak admitted that his call on the Committee and the Court to
consider "social phenomena" and "all social possibilities" 73 was a difficult task.7 4 It would require analysis of social processes "in the course of
which a marginal group opposed to the State or to democracy could
grow more powerful through a prolonged process, and gradually gather
strength, until it reached a stage where it represented a danger to the
75
existence of the State or of its democratic regime.
In addition to those demands of social science acumen, Barak would
require that alternative methods be exhausted before the "drastic means
of denial of the right to participate in elections" could be used. 76 He

would require that the Committee's rejection of a list be, in American
constitutional law parlance, the "least restrictive alternative. ' 77 If education and persuasion could reduce the danger, they should be used.78 In

addition, ordinary restrictive measures, such as criminal sanctions for
70. See Dissentchik v. Attorney Gen., 17(1) P.D. 169, 181 (1963); Azulai v. State of
Israel, 37(2) P.D. 565, 575 (1983).
71. Note that Justice Barak never discussed the chilling effect that such uncertainty would
entail.
72. Naiman v. Chairman of Cent. Elections Comm. for the Eleventh Knesset, No. 2, 3,
slip op. at 78 (Isr. Sup. Ct. 1984). Barak's response to Justice Ben-Porat's concern, that the
Committee could approve a dangerous list with no possibility of appeal, was that in such a case
the Knesset could act to restrict the party. Id. at 80. Barak did not address Ben-Porat's
concern about the asymmetry of the Elections Law and its possible meaning. Nor did he
explain why, if the Knesset could effectively act to bar a list, the Committee should be given
discretion to disapprove lists on nontechnical grounds.
One might imagine, especially when reading Barak's cursory treatment of Ben-Porat's
concerns, that it would be highly unlikely for the Committee to approve a dangerous party. In
fact, in the Negbi case, discussed in Ben-Porat's opinion, the Committee approved Kahane's
Kach list, which the 1984 Committee had considered dangerous enough to bar. Indeed, in
1981, the one nonpolitical member of the Committee, the Committee's chair and a Supreme
Court Justice, had voted to bar Kach from running. He was, however, outvoted by the political appointees to the Committee.
73. Naiman, slip op. at 82.
74. Id. at 83.
75. Id.
76. Id. at 84.
77. Cf Elrod v. Burns, 427 U.S. 347, 363 (1976); Kusper v. Pontikes, 414 U.S. 51, 58-59
(1973).
78. Naiman v. Chairman of Cent. Elections Comm. for the Eleventh Knesset, No. 2, 3,
slip op. at 84 (Isr. Sup. Ct. 1984).
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subversion, are preferred to a bar on a party's participation in elections.7 9
Having set out the standards he felt appropriate to the case, Barak
turned to the two appeals before the Court. The PLP's appeal was a very
easy case. Barak's entire discussion of it can be quoted here:
[W]e have examined the platform of the Progressive List for
Peace, and we have found nothing in it that would indicate, explicitly
or implicitly, a desire to bring about the destruction of the State or
harm to its democratic character. Therefore, the appeal is to be
granted, without the need to ascertain whether a "reasonable possibility" exists.80
Kach's appeal, on the other hand, was a harder case for Barak. He
agreed with the Committee's finding that Kach's platform attacked the
democratic character of the State, and he made a point of criticizing
Kach for violating the spirit of Judaism as well."1 Barak, however, held
that the platform is not enough.8 2 He agreed that the evidence established that the party "intends, in all seriousness, to carry out its position," and that "a number of external actions had been committed by the
party to carry out its platform." The evidence, he noted, included affirmance by the Supreme Court itself, in 1980, of a district court's finding
that the actions of two of the party's leaders were a "danger to the security of the State."8 3 He concluded, however, that these facts are not
enough. The question is not whether the party is serious about carrying
out its intentions. The question is whether there is a serious possibility
that its intentions will be realized."8 4 Barak held that the Committee
had not seen any evidence of such a possibility. Barak never explained
how Yeridor could have been rightly decided by so strict a standard, and
yet he claimed to reaffirm Yeridor.s5
At the end of his opinion, Barak turned to the question of possible
statutory restrictions on the participation of antistate or antidemocratic
parties in elections. Although conceding that, from the point of view of
constitutional structure, it is preferable for the legislature rather than the
judiciary to regulate that area, Barak expressed concern that "unbalanced" legislation could be worse than the current situation. 6 He briefly
79.
80.
81.
82.
83.
84.
85.
86.

Id. at 84.
Id. at 85.
Id. at 86-87 (citing Maimonides and Rabbi A. I. Kook).
Id. at 85.
Id. (citing Kahane v. Minister of Defense, 35(2) P.D. 253 (1980)).
Id.
See, e.g., id. at 68.
Id. at 90.
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summarized the philosophical and political science arguments for and
against restrictions on antidemocratic parties.87 He criticized the West
German solution, which allows parties to be banned solely on the basis of
their platforms.88 While conceding that the still vulnerable condition of
Israel's democracy might be cited as a ground for a more restrictive policy, Barak insisted on adopting liberal language used by the United States
Supreme Court.89 "The difference [between "great, strong America" and
Israel] does indeed exist, but our strength lies in our moral force, and in
our adherence to the principles of democracy, even, or particularly, when
the danger around us is great." 9 0
Justice Beisky drew a sharp distinction between "denying the existence of the state" and "damaging the foundations of democracy" and
wrote that only in the former case could any State authority act in the
absence of an explicit statutory provision.9 1 He stressed the "extraordinary" character of the Yeridor decision9 2 and distinguished defense of the
State from what he called the "political" question of protection of democracy, which should be left to the legislature.9 3 Beisky, like Shamgar
and Elon, thus read Yeridor narrowly and refused to broaden its scope.
He therefore concluded that the Court should grant Kach's appeal because the Committee had no authority to act without express statutory
authority against antidemocratic parties; and that PLP's appeal should
also be granted because of a lack of evidence that the party had denied
Israel's right to exist. 94 He did not make clear whether he would have
allowed the bar on the PLP to stand if it were established that the PLP
denied the right of Israel to exist, without evidence that the party actually posed any real danger.
Beisky suggested that if the Court were to adopt Justice Barak's approach granting the Committee implied power to act against antidemocratic (rather than only antistate) parties, the Committee's ban on
Kach would have been justified. Beisky then asked if one accepted
Barak's "reasonable possibility" standard, "[w]hat more must and could
be proven in order to meet that standard, that was not proven in the
87. Id. at 90-91.
88. Id. at 91. See infra text accompanying notes 172-202.
89. Naiman v. Chairman of the Eleventh Knesset, No. 2, 3, slip op. at 92 (Isr. Sup. Ct.
1984) (citing Justice Jackson in West Virginia State Board of Educ. v. Barnette, 319 U.S. 624,
642 (1943)).
90. Id. at 93.
91. Id. at 103.
92. Id. at 105.
93. Id. at 102.
94. Id. at 94-95.
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Kach case [?]"91 Referring to the Kach platform and to its leaders'
speeches, acts, arrests, and convictions, Beisky wrote, "If all of these do
not provide sufficient proof of the danger to the State's democratic character, then I do not know what more must and could be proven." 96
The fifth and last judge sitting in the case was Justice Elon, the only
observant Jew on the Court. Elon felt obligated to use traditional Jewish
sources, making frequent references to Talmudic and other sources of
Jewish law as the basis for his arguments in favor of tolerance and pluralism 97 and for his rejection of Kach's racist ideology. 9 s
Elon emphasized limits on the discretion of the Committee and the
courts. Elon interpreted Yeridor to hold that the Committee was required to prevent an antistate party from participating in the Knesset
elections. "The rejection of the list in the Yeridor decision was therefore
not the result of an exercise of discretion, or of a balancing of interests, or
of rules of interpretation." 99 In the case of a party that wants to be
elected to the Knesset in order to destroy it and the state, no "reasonable
possibility" test was needed.1 " In such a case, the controlling rule was
the "supreme command in the world of Judaism," that the legal system
must allow those living within it to live.10 1 Elon, however, found no
proof that the PLP sought to destroy the State of Israel." °2
By setting the case of an antistate party apart as sui generis, Elon
thus limited Yeridor, and read it to set rigid requirements that robbed the
Committee of any discretion. He inferred from the majority's opinions in
Yeridor a sharp differentiation, requiring the Committee to restrict antistate parties, while forbidding the Committee to act against parties because of any other goals they might have.103
Disagreeing sharply with Barak, Elon wrote that examination of social processes was not properly a judicial function, and he expressed
doubt that the Court was equipped to fulfill such a role.1" 4 Paraphrasing
Justice Jackson's opinion in Dennis v. United States," Elon wrote, "I
95. Id. at 106.
96. Id. at 107.
97. Id. at 116-19.
98. Id. at 123-30.
99. Id. at 113 (citing Yeridor v. Chairman of the Cent. Elections Comm., 19(3) P.D. 365,
390 (1965)).
100. Id. at 113.
101. Id. (citing Leviticus 18:5, Yoma 85:2).
102. Id. at 109.
103. Id.at 114.
104. Id.at 122.
105. Dennis v. United States, 341 U.S. 494, 570 (1951) (Jackson, J., concurring).
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suggest that we as judges refrain from acting as prophets."1 6
Finally, Elon took issue with Barak's preference for the status quo
over "unbalanced legislation," ' 7 and declared that he preferred "detailed legislation to judicial action that risks being unbalanced."'' 0 Elon
believed that the elected representatives of the people, and not the judges,
should make the controversial decisions about restrictions on the rights
of extremist parties.
Despite the ambiguities within and contradictions among the Justices' opinions, the crucial fact may be that the Court affirmed the right
of Kach and the PLP to participate in the 1984 Knesset elections. Nonetheless, significant differences appear among the opinions. Although this
may do some injustice to the nuances of the opinions, the Court's views
can be summarized as a choice among three approaches. Justices Beisky
and Elon accepted that political parties could be restricted on the basis of
their platform alone if the goal of the party was the destruction of the
State of Israel."°9 Neither Beisky nor Elon insisted that any threshold of
danger be established before antistate parties could be barred from participating in elections, although both clearly wanted to restrict Yeridor to
its facts (albeit, in Elon's case, through a rather idiosyncratic reading of
the 1965 case)." 0
More clearly than any of his colleagues, Shamgar stressed protection
of the rights of the political parties. He did that by limiting Yeridor to
antistate parties, by insisting that even in the case of those parties there
must be a near certain danger to the state, and by underscoring the
Court's duty to interpret limits on freedom of political expression
narrowly. 'I
Justice Barak's position falls between the positions of Justices Beisky
and Elon, on the one hand, and Chief Justice Shamgar, on the other. In
two crucial respects, Justice Barak was more inclined than the Chief Justice to condone limits on the rights of extremist political parties. First,
Barak supported restrictions on antidemocratic parties. Barak differed
from all of his colleagues on this point. He recognized that this was an
106. Naiman v. Chairman of the Cent. Elections Comm. for the Eleventh Knesset, No. 2,
3, slip op. at 122 (Isr. Sup. Ct. 1984).
107. Id. at 131-32.
108. Id. at 132.
109. Justice Ben-Porat also indicated support for restrictions on parties based on goals
alone. She did not, however, take a position on the antistate/antidemocratic distinction. The
tone of her opinion was certainly protective of political expression, but due to her opposition to
any restrictions without legislative action, she did not reach all the issues.
110. See supra text accompanying notes 91-94.
111. See supra text accompanying notes 36-51.
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extension of Yeridor," 2 and that it would open the way to more restrictions on political expression. Whatever else can be said for the readings
of Yeridor offered by Shamgar, Beisky, and Elon, they were attempts to
draw a bright limiting line around the case. Barak would replace those
narrow readings with a broader and much more controversial interpretation that might invite abusive limits on political expression by groups or
individuals who are less committed to protecting basic freedoms than
Justice Barak is.
Second, Barak would lower the threshold of toleration for all parties
from a "near certainty" of danger to a "reasonable possibility" of danger.
He presented his "reasonable possibility" standard as a sensible compromise resulting from a judicious balance of rights, and as a protective
tightening up of Yeridor's standard. The majority in Yeridor, on the
other hand, did not insist on a demonstration of even a remote danger. 1 3
Barak's "reasonable possibility" of danger was therefore more protective
of political expression. Shamgar, however, insisted on what purported to
be a stricter standard. 1 4 Barak explicitly aimed to make it easier for the
Committee-and, presumably for the courts-to bar participation in
elections. While the terminology at issue may have so nebulous a character as to make meaningless any attempt to compare the different labels, it
is worth recalling Justice Beisky's contention that under Barak's standard, Beisky would have upheld the ban on Kach. 115
Barak's position appears more protective of freedom of speech if the
opinions in the Naiman case are parsed another way: according to the
attitude expressed toward statutory restrictions on parties. Barak expressed the greatest concern about the dangers of "unbalanced legislation," to the extent that he preferred the status quo-leaving broad
powers in the hands of the Court. Shamgar shared Barak's concern, but
did not go so far as to speak out against legislation. The other three
Justices, however, expressed the hope that the Knesset would take action, and, presumably, take the Court "off the hook" in a controversial
area.' 16 Because the highly politicized character of debate in the Knesset
could well be expected to lead to more restrictive moves against extremist
parties than what the Court would care to see, Barak in particular may
112. See supra text accompanying note 58.
113. See supra text accompanying note 43.
114. See supra text accompanying notes 93-94.
115. See supra text accompanying note 95.
116. Naiman v. Chairman of the Cent. Elections Comm. of the Eleventh Knesset, No. 2, 3,
slip op. at 102-03 (Isr. Sup. Ct. 1984); see supra text accompanying notes 57 (Ben-Porat) and
104 (Elon).
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have been anxious to preclude legislative action by indicating that the
Court was willing to act vigorously itself. Such thinking might explain
the relatively restrictive position which Barak adopted in the case.
In any event, the Court's five opinions were the last word on Israel's
jurisprudence in this field until the Knesset passed a statute that bars
antidemocratic parties and parties which deny Israel's right to exist from
participation in Knesset elections. 1 7 The statute does not suggest that
any action, real or threatened, by the party or its members is a precondition to a ban, nor does the law indicate whether the Committee or a
court will determine which parties violate the law.
III. A COMPARISON WITH THE UNITED STATES AND
WEST GERMANY
Of the contemporary states with liberal democratic systems, only
two, the United States and West Germany, have had significant experience litigating restrictions on antidemocratic and antistate parties. Many
countries with liberal regimes have been spared the painful choices involved in this area because of the absence of extremist parties with any
mass support.
Other countries have, of course, banned some or even all political
parties. Indeed, one-party and no-party regimes are familiar phenomena
in the modem world. Israel, however, does not look to those systems as
models. Instead, Israeli jurists and Supreme Court look to the jurisprudence of the Federal Republic of Germany and, above all, the United
States. 1 ' Therefore, a discussion of the jurisprudence of those two countries is relevant.
117. The new statute added the following provision to Basic Law: The Knesset § 7:
7A. A candidates' list shall not participate in elections to the Knesset if its
objectives or actions entail, explicitly or implicitly, one of the following: (1) a denial
of the existence of the State of Israel as the state of the Jewish nation; (2) a denial of
the democratic character of the State; (3) incitement to racism.
The Knesset Elections Law [Consolidated Version] § 64 (1969) was also amended by the
addition of subsection (a), allowing for appeal from confirmation of a list claimed to be barred
by the new Section 7A of Basic Law: The Knesset.
118. Reliance on American jurisprudence in the area of restrictions on political parties
reflects a trend of Israeli use of American caselaw throughout the the field of freedom of
expression. See Lahav, American Influence on Israel'sJurisprudence of Free Speech, 9 HASTINGS CONST. L. Q. 23 (1981). Israel's Supreme Court may make more frequent reference to
American jurisprudence than do courts in any jurisdiction outside the United States. See
Apelbom, Common Law a 'Americaine, 1 ISRAEL L. REV. 62, 565 (1966); Gorney, American
Precedentin the Supreme Court of Israel, 68 HARV. L. REV. 1194 (1955).
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The United States

In the years since World War II, American jurisprudence in this
area has gone first in the direction of countenancing far-reaching constraints on extremist parties, and then back to the present position, which
subjects any such restrictions to very strict scrutiny.1 19 Against the backdrop of international tension during the Cold War, measures were taken
in the late 1940s and early 1950s on the federal, state, and local levels to
restrict the rights of the Communist Party (CPUSA), and its members
and sympathizers. 120 While at no point was the party or membership
explicitly outlawed or even barred from fielding candidates in elections,
the restrictions were so far-reaching that they raised many of the same
questions that the Israeli Supreme Court faced in Naiman.12
In 1940, when the Soviet Union had a nonaggression pact with Nazi
Germany, Congress enacted the Smith Act, which made it unlawful to
the violent overthrow of the government of the United
advocate
States. 1 22 In 1947, at the beginning of the Cold War years, Congress
took another step to limit the freedom of expression of the Communist
Party and its supporters. Section 9(h) of the National Labor Relations
Act (Taft-Hartley Act) required all union officers to file an affidavit with
the NLRB attesting that they were not members of the Communist Party
and did not 23believe in the violent overthrow of the United States
government. 1
In 1950, Congress passed the Internal Security Act (McCarran
Act). 2 4 The McCarran Act required all "Communist-action" organizations to register with the United States Attorney General,1 25 and submit
the names and addresses of all members of their organizations.1 26 The
Act also mandated that a Subversive Activities Control Board be established to determine which organizations were "Communist-action" organizations and whether particular individuals were members of those
119. See infra text accompanying notes 247-55.
120. See infra note 130 and text accompanying notes 119-28.
121. See Communist Party v. Subversive Activities Control Bd., 367 U.S. 1, 145 (1961)
(Black, J., dissenting) ("This whole Act [the Subversive Activities Control Act, 50 U.S.C.
§§ 781-98] with its pains and penalties, embarks this country, for the first time, on the dangerous adventure of outlawing groups that preach doctrines nearly all Americans detest."). See
also HowE & L. COSER, THE AMERICAN COMMUNIST PARTY: A CRITICAL HISTORY 482

(1974) (the Party was in the difficult situation "of being neither legal nor illegal ...
122. 18 U.S.C. § 2385 (1982).
123. Ch. 120, § 1, 61 Stat. 136, 146 (1947) (repealed 1959).
124. Ch. 1024, § l(a), 64 Stat. 987 (1950) (repealed 1968). For analysis and criticism of the
McCarran Act, see T. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 129-33 (1970).
125. § 7(a), 64 Stat. 987, 993 (repealed 1968).
126. § 7(d)(2), 64 Stat. 987, 994 (repealed 1968).
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organizations. 127 In addition, the Act also provided for the detention
and internment of suspected spies and saboteurs if the President declared

a state of "internal security emergency," as defined in the Act. 2 '
Four years later, Congress passed the most explicit, exclusive anticommunist legislation, the Communist Control Act of 1954.129 The
Communist Control Act denied the CPUSA and any successors "the
rights, privileges, and immunities attendant upon legal bodies created
under the jurisdiction of the laws of the United States. . . ," which was
close to creating an outright ban on the CPUSA. 13 °
Those measures reflected the widespread anticommunist sentiment
(some would say hysteria) of the time, symbolized by the unfounded accusations of Senator Joseph McCarthy. The courts were not immune to

the repressive atmosphere of the country. Judicial opinions, particularly
the majority opinions of the Supreme Court, showed the impotence, indeed the emptiness, of the words of the first amendment in the face of
public determination to limit some people's speech.
In two landmark decisions during the 1950s, the Supreme Court up-

held the constitutionality of key elements of the legislation outlined
above. In American Communications Ass'n v. Douds,3 the Court upheld in a five-to-one decision the Taft-Hartley Act's affidavit-filing requirement with respect to both membership in the Communist Party and

belief in the violent overthrow of the United States government, although
on the latter point the affirmance was by an equally divided Court."3 2
Chief Justice Vinson wrote the opinion of the Court. While recognizing that "Congress [in passing the Taft-Hartley Act] has undeniably
127. § 12, 64 Stat. 987, 997 (deleted from United States Code in view of cessation of
Board's operation as unfunded in 1973).
128. §§ 102-03, 64 Stat. at 987, 1021 (repealed 1971).
129. 50 U.S.C. §§ 841-44 (1982). For analysis and critique of the Communist Control Act,
see T. EMERSON, supra note 124, at 148-50.
130. 50 U.S.C. § 842 (1982). See generally Auerbach, The Communist Control Act of
1954: A ProposedLegal-PoliticalTheory of Free Speech, 23 U. CHI. L. REV. 173 (1956) (finding both the Smith Act and the Communist Control Act "unwise," but opposing their repeal).
State and local governments enacted similarly restrictive legislation, either in the form of "little Smith Acts," or in the guise of loyalty oaths required for public employment. See D. SHANNON, THE DECLINE OF AMERICAN COMMUNISM 190 (1959).
For the effects of the restrictive legislation on the CPUSA, its membership, and internal
leadership strife, see J. STAROBIN, AMERICAN COMMUNISM IN CRISIS, 1943-1957, at 195-223
(1972). For an official account, see HIGHLIGHTS OF A FIGHTING HISTORY: 60 YEARS OF THE
COMMUNIST PARTY, USA 27779 (1979). See generally Mollan, Smith Act Prosecutions: The
Effect of the Dennis and Yates Decisions, 26 U. PITT. L. REV. 705 (1965).
131. 339 U.S. 382 (1950).
132. Id. For a contemporary analysis and critique of the Court's decision, see C. PRrrCHElT, CIVIL LIBERTIES AND THE VINSON COURT 67-71 (1954).
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discouraged the lawful exercise of political freedoms.. . ," Vinson found
the Taft-Hartley Act compatible with the first amendment. 133 The Chief
Justice found-unconvincingly to today's readers-that Congress did not
aim to restrict speech at all. "Congress did not restrain the activities of
the Communist Party... nor did it attempt to stifle beliefs." 134 Because
regulation of speech was merely incidental to the Act's purposes, the
statute was not "presumptively bad." 135 Vinson's point seemed to be
that the Court should not apply strict scrutiny where Congress did not
aim to restrict speech.
To the extent that the "clear and present danger" test of Schenck v.
United States 136 was the standard for determining whether Congress
could properly regulate speech in this case, Vinson gave more weight to
"clear" than to "present." "[A] rigid test requiring a showing of imminent danger to the security of the Nation is an absurdity."' 137 Instead,
the Chief Justice employed a balancing test, and found that the seriousness of the danger justified what he considered minor restrictions imposed on freedom of expression of "a relative handful of persons,"
allegedly only a small minority of Communists. 138 Moreover, he wrote
that the Court should defer to Congress' judgment both to the need for
regulation and-more surprisingly-to "the effect of the statute upon
rights of speech, assembly and belief.... 1 3 9
Justices Frankfurter and Jackson concurred in the Chief Justice's
opinion except with respect to the "belief" provision. Frankfurter found
the requirement of an affidavit about belief unconstitutional because of
the "speculation [and] uncertainty" involved." 4 Justice Jackson wrote
starkly that "under our system, it is time enough for the law to lay hold
of the citizen when he acts illegally, or in some rare circumstances when
his thoughts are given illegal utterance. I think we must leave his mind
, 14 1

alone."

Justice Jackson was able to justify the restrictions based on mere
membership in the Communist Party by "his acceptance of Congress'
view" that the Communist Party was "a conspirational and revolutionary junta, organized to reach ends and to use methods which are incom133.
134.
135.
136.
137.
138.
139.
140.
141.

339 U.S. at 393.
Id. at 404.
Id. at 399.
249 U.S. 47 (1919).
American Communications Ass'n v. Douds, 339 U.S. 382, 397 (1950).
Id. at 404.
Id. at 411.
Id. at 420 (Frankfurter, J., concurring).
Id. at 444 (Jackson, J., concurring).
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patible with our constitutional system."1 42 Jackson wrote that the
Party's antidemocratic "goals set up a cleavage among us too fundamental to be composed by democratic process."' 4 3 Moreover, "[t]he Communist Party . . . is dominated and controlled by a foreign government."144
Justice Black was the only member of the Court who totally rejected
the affidavit-filing provisions of the Taft-Hartley Act as unconstitutional.
According to Black, the Court had violated the "basic constitutional precept that penalties should be imposed only for a person's own conduct,
not for his beliefs or for the conduct of others with whom he may associate."' 4 5 The fact that few people were affected and that there was public
"excitement" were reasons for the Court to "adhere most closely to the
course" marked by the Bill of Rights.' 4 6
The next Term, in another opinion written by Chief Justice Vinson,
the Court upheld convictions of leaders of the CPUSA under the Smith
Act.147 Vinson agreed with the trial judge that the statute required intent
48
to overthrow the government by violence as an element for conviction. 1
He found it critical that the Smith Act was directed at "advocacy, not
discussion."' 4 9 He conceded that there was "an element of speech" even
in advocacy, and that the Smith Act therefore directly restricted
speech,' 50 so that the "clear and present danger" test applied.'' He
adopted Judge Hand's version of that test, set forth in the Second Circuit
opinion. "In each case [courts] must ask whether the gravity of the evil,
discounted by its improbability, justifies such invasion of free speech as is
'
necessary to avoid the danger."152
Danger was defined as "conspiracy to
advocate" the violent overthrow of the government. Finding that the
danger in this case was great, and that there was no need to "wait until
the putsch is about to be executed,"' 5 3 the Chief Justice concluded that
the petitioners' speech had created a clear and present danger of an at54
tempt to overthrow the government by force.'
142.
143.
144.
145.
146.
147.
148.
149.
150.
151.
152.
153.
154.

Id. at 424.
Id. at 426.
Id. at 427 (italics omitted).
Id. at 452 (Black, J.,dissenting).
Id. at 453.
Dennis v. United States, 341 U.S. 494 (1951).
Id. at 499.
Id. at 502.
Id. at 502-03.
Id. at 508.
Id. at 510 (quoting U.S. v.Dennis, 183 F.2d 201, 212 (2d Cir. 1950)).
Id. at 509.
Id. at 516-17. For contemporary analysis and critique of the Court's opinion, see C.
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Justice Frankfurter concurred in the affirmance. He, however, emphasized the deference that courts should pay to Congress and to the
states in decisions about balancing conflicting free speech and public
safety interests.15 5 Frankfurter ended his opinion with a cautious note,
which may be worth recalling when we return to the Israeli context:
Civil liberties draw at best only limited strength from legal guaranties. Preoccupation by our people with the constitutionality, instead
of with the wisdom, of legislation or of executive action is preoccupation with a false value .... Much that should be rejected as illiberal,
because repressive
and envenoming, may well be not uncon156
stitutional.
Justice Jackson concurred, but vigorously rejected the clear and
present danger test that, he feared, would force the Court to "appraise
imponderables." 1 57 "The judicial process simply is not adequate to a
trial of such far-flung issues."1' 58 Instead, Jackson saw conspiracy as the
key element of the conviction; he found that conspiracy was so dangerous as to justify afflrmance.15 9
Justices Black and Douglas both vigorously dissented. Justice
Douglas used language which merits consideration with regard to the
Israeli context, "Some nations less resilient than the United States, where
illiteracy is high and where democratic traditions are only budding,
might have to take drastic steps and jail these men for merely speaking
their creed." 160
Five years later, in Yates v. United States, 6 ' the Supreme Court began its long retreat from Dennis. In a decision reversing the convictions
of several Communist Party members for violations of the Smith Act, the
Court narrowly construed both the Act and the sweeping language of
Dennis only to allow conviction for "advocacy directed at promoting unlawful action," and not for "advocacy of abstract doctrine."' 62 The
Yates Court's attempts to distinguish the case before it from Dennis led it
to make convoluted distinctions that even the majority admitted were
PRrrCHETT, supra note

132, at 177. For more recent analysis, see T. EMERSON, supra note
205, at 112-21; Redish, Advocacy of Unlawful Conduct and the First Amendment. In Defense
of Clear and PresentDanger,70 CAL. L. REV. 1159, 1171, 1173 (1982).
155. Dennis v. United States, 341 U.S. 494, 525, 540 (1951) (Frankfurter, J., concurring).
156. Id. at 555-56.
157. Id. at 570 (Jackson, J., concurring).
158. Id.
159. Id. at 573.
160. Id. at 588-89 (Douglas, J., dissenting).
161. 354 U.S. 298 (1957).
162. Id. at 318.
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163

Then, in the 1960s, the Court reversed a number of convictions
under the McCarran Act and held particular sections of that Act unconstitutional. 1 4 The Court retreated still further from the broad language

of Dennis in Brandenburgv. Ohio,"6 5 when it held that the first and fourteenth amendments do not permit proscription of "advocacy of the use of
force or of law violation except where such advocacy is directed to incit-

ing or producing imminent lawless action and is likely to incite or produce such action." 16' 6 The Court thus required both intent to incite to
violence and probability of success; the clear and present danger test was
not mentioned in the opinion.' 67 Then, in Hess v. Indiana168 the Court

overturned a conviction for disorderly conduct because, although the
state court had held that the defendant's conduct had met the Brandenburg standard, the Supreme Court found that there was "no evidence, or
rational inference from the import of the language, that [the defendant's]
words were intended to produce, and likely to produce, imminent disor163. Id. at 326. Justice Clark dissented, quite reasonably arguing that the case was controlled by Dennis. Id. at 344-50. For analysis and criticism of the Court's opinions, see T.
EMERSON, supra note 124, at 121-24.
164. See Aptheker v. Secretary of State, 378 U.S. 500 (1964) (holding the McCarran Act's
ban on members of communist organizations applying for passports unconsitutional); Albertson v. Subversive Activities Control Bd., 382 U.S. 70 (1965) (invalidating an order of the
Subversive Activities Control Board requiring registration by members of the Communist
Party, as violative of the fifth amendment self-incrimination clause); United States v. Robel,
389 U.S. 258 (1967) (holding a ban on members of communist organizations working at defense facilities unconstitutional, based on 50 U.S.C. § 784(a)(1)(D)). Even before these decisions, the Court had reversed a number of Smith Act convictions on the basis of procedural
and other flaws. Jencks v. United States, 353 U.S. 657 (1957) (conviction reversed because
defendant was denied access to reports of FBI undercover agents); Noto v. United States, 367
U.S. 290, 298 (1961) (holding Smith Act conviction must be based on "some substantial direct
or circumstantial evidence"). The Court thus attempted to render the restrictive statutes
harmless through a narrow, and sometimes quite unconvincing, reading of the statutory language, before a majority of the justices were willing to declare the statutes unconstitutional.
Cf Yates v. United States, 354 U.S. 298, 310-12 (1957) (the Court held that the word "organized" in the Smith Act meant "founded," rather than "worked in" an ongoing political organization, so that the statute of limitations, running since the foundation of the CPUSA, barred
suit); Communist Party, U.S.A. v. Catherwood, 367 U.S. 389, 392-93 (1961) (because Congress did not define "rights and privileges," the Court rejected the broad reading of the Communist Control Act which would bar CPUSA from anything "advantageous"); Communist
Party of Indiana v. Whitcomb, 414 U.S. 441, 446 n.4 (1974) (holding that the Communist
Party of Indiana was not the same as the CPUSA, and therefore was not reached by federal
anti-communist legislation).
165. 395 U.S. 444 (1969).
166. Id. at 447.
167. For analysis of the Court's opinion, see Redish, supra note 154, at 1174-75.
168. 414 U.S. 105 (1973).
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der .... " 16 9 After Hess, it seems improbable that prosecution for speech
which did not in fact lead to lawless action could pass constitutional
170
muster.
The Court has thus set the mold for contemporary United States
jurisprudence, which puts the emphasis on the means used by the group,
while (at least in theory) opposing any restrictions on a group based on
its goals or platform. Unlike the Israeli Supreme Court in the Naiman
case, the United States Supreme Court has effectively precluded any ban
on a party's participation in elections, because such a ban is necessarily
tied to the party's platform and goals. Indeed, the Court has stressed
that the freedom to vote and to be elected is a fundamental part of first
and fourteenth amendment rights. 171
Despite this broadly protective language, the United States Supreme
Court has at no time held that such a ban could never be constitutional.
The Justices, however, would certainly insist on a strict standard of review. The Court might uphold a ban on a party's participation in elections if the party could be shown to be a "clear and present danger" to
national security, as the Dennis Court certainly saw the CPUSA, or as a
source of incitement to imminent violent acts under the Brandenburgand
Hess cases. As noted above, however, it is improbable that such a finding
could be established to the Court's satisfaction. It is probably accurate to
describe American jurisprudence today as holding that no party can be
prevented from participating in elections on the basis of its platform, and
even an attempt to bar a party on the basis of its actions, past or planned,
would have to meet the strictest of scrutiny. American jurisprudence is
far removed from Justice Barak's "reasonable possibility" standard, and
probably would impose scrutiny at least as strict as that implied in Chief
Justice Shamgar's standard of "extreme measure of last resort in the face
of near certainty of danger."
B.

Federal Republic of Germany

The West German Basic Law of 1949, which functions as a constitution for the Federal Republic, explicitly addresses the question of an169. Id. at 109 (emphasis in original).
170. In NAACP v. Claiborne Hardware, the Court reversed a finding of tort liability for
damages resulting from a boycott because the conduct (the boycott) had been nonviolent. 458
U.S. 886, 918 (1982) ("While the State legitimately may impose damages for the consequences
of violent conduct, it may not award compensation for the consequences of nonviolent, protected activity.").
171. See Communist Party of Indiana v. Whitcomb, 414 U.S. 441, 449 (1974) (holding that
the Indiana loyalty oath requirement for parties desiring to appear on a ballot violated the first
and fourteenth amendments).
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tidemocratic parties. Article 21, section 2, provides: "Parties which by
their goals or through the acts of their adherents seek to impair or to do
away with the liberal democratic order, or to endanger the existence of
the Federal Republic of Germany, are unconstitutional."' 7 2 The same
paragraph indicates that "[t]he Federal Constitutional Court shall determine the unconstitutionality of a party."' 7 3
The "constitutionalization" of the limits on the freedom of political
parties is complemented by the Basic Law's recognition of parties'
rights.'7 4 Both elements reflect the lessons learned from recent German
history. Thus, the Basic Law grants political parties special status in
order to prevent a repetition of the one-party state erected by the Nazi
Party (NSDAP) after January 1933. Similarly, the denial of constitutional protection to antidemocratic parties reflects the widespread perception that the governments of the Weimar Republic (1919-33) had not
been willing or able to act forcefully against antidemocratic parties such
as the NSDAP.1 75 The Federal Republic, unlike Weimar, was to be a
"fighting democracy."' 7 6
The language of article 21, section 2, is not unambiguous, and in fact
172. Grundgesetz [GG], art. 21, § 2 (W. Ger.). For a thorough review of the application of
art. 21, § 2, and a comparison with American practice, see Franz, Unconstitutionaland Outlawed PoliticalParties: A German-,4mericanComparison, 5 B.C. INT'L & COMP. L. REV. 51
(1982). For an older view, including analysis of practice in other countries, see C. Sheldon,
Constitutionalism and Subversion: A Comparative Study of Communist Parties and High
Courts (1965) (U. of Oregon Ph.D. dissertation; available in Harvard Law School Library).
173. GG art. 21, § 2. The Constitutional Court is a special tribunal that decides questions
related to the Basic Law. It has considerable prestige, but neither the stature nor the power of
the United States Supreme Court.
174. GG, art. 21, § 2. See generally 2 Grundgesetz: Kommentar 21:48 (T. Maunz, ed.
1985) (constitutional status of political parties in West Germany); 2 Grundgesetz Kommentar
37-48 (I. von Miinch 2d ed. 1983) (interpretation of art. 21, § 2) [hereinafter VON MONCH
KOMMENTAR].

175. See Judgment of August 17, 1956, Bundes verfassungsgericht, W. Ger., 5
Bundesverfassungsgericht [BVerfGE] 85, 138 (Weimar Constitution remained neutral in the
face of totalitarian parties and therefore fell victim to the most aggressive one, the NSDAP).
In fact, the Weimar Constitution did allow restrictions on political parties through the use of
the President's emergency powers. Weimarer Reichsverfassung [1919] art. 48 (W. Ger.) (Weimar Const.). Both the Nazi party and the German Communist Party were banned for part of
the Weimar years. Id. See also Strafbestimmungen zum Schutze Der Republik [Law for the
Protection of the Republic] of July 23, 1922 Reichsgesetzblatt [RGB1] I 585 (W. Ger.)
amended by Act of June 2, 1927, RGBI I 125. See generally G. FRANZ-WILLING, PUTSCH
UND VERBOTSZEIT DER HITLERBEWEGUNG 159 (1977). In 1933, Hitler used article 48's
emergency powers to suspend the liberal freedoms of the Weimar Constitution.
176. 5 BVerfGE at 139. The term apparently had its origin in Loewenstein, Militant
Democracy and Fundamental Rights, 31 AM. POL. Sci. REV. 417 (1937). See Mandt,
Demokratie und Toleranz, in REs PUBLICA: STUDIEN ZUM VERFASSUNGSWESEN (P. Haungs

ed. 1977) (history and use of the term "streitbare Demokratie").
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raises a host of questions. If parties may be found unconstitutional based
on their goals, how short-term must the goals be? May goals alone, without any actions on the part of the party or its members, suffice as the
basis for a finding of unconstitutionality? When acts of a party's adherents are the basis of a finding of unconstitutionality, must those acts
reach some threshold of gravity, comparable to the American "clear and
present danger" test? How specific is the rubric "liberal democratic order"? What changes could be demanded in the West German political
system without "seeking to impair" the liberal democratic order? Can
any body except the Constitutional Court make a finding of unconstitutionality? While these and other questions were left unanswered by the
text of article 21 itself, the provision does appear to allow a finding of
unconstitutionality based on a party's goals with little, if any, regard to
the party's actions.' 7
In the years since the founding of the Federal Republic in 1949, the
Constitutional Court has banned two parties: the right-wing Sozialistische Reichspartei(SRP) in 1952,11 and, after years of complicated litigation, the German Communist Party (KPD) in 1956.'1 9 In both cases,
the Court developed jurisprudence which clarified some of the terms and
concepts in article 21, section 2.
The ban on the SRP was apparently a fairly simple matter for the
Court. A weak group without significant electoral strength, the SRP was
a revanchist political front for those nostalgic for the Third Reich. 8 0
The Court found the party's goal to be the establishment of a single-party
dictatorship, with that goal veiled only because of fear of a ban.'8"
The acts of the SRP's adherents were not cited to establish the likelihood of any real danger to the Federal Republic, nor was the question of
177. For the drafting history of article 21, § 2, see T. SCHMIDT, DIE FREIHEIT VERFASSUNGSWIDRIGEN PARTEIEN UND VEREINIGUNEN 153-57 (1983). For a comparison of the
West German approach with that used in other Western European countries, see E. BRUNNER, DIE PROBLEMATIK DER VERFASSUNGSRECHTLICHEN BEHANDLUNG EXTREMISTISCHER
PARTEIEN IN DEN WESTEUROP.ISCHEN VERFASSUNGSSTAATEN (1965). See generally K.-G.
ENGELS, DIR AUFLOSUNG POLITISCHER PARTEIEN (1958); K.-H. SEIFERT, DIE POLITISCHEN
PARTEIEN IM RECHT DER BUNDESREPUBLIK DEUTSCHLAND (1975).
178. Judgment of October 23, 1952, Bundesverfassungsgericht, W. Ger., 2 BVerfGE 1.
179. 5 BVerfGE 85.
180. The highpoint of the SRP's electoral success came in 1951, when it received approximately 11% of the vote in provincial elections in the rural state of Lower Saxony. 2 BVerfGE
at 4.
181. Id. at 60. The Court relied on flyers, speeches, and correspondence of party leaders to
establish that the SRP rejected the multiparty system; scorned the rules, regulations, and even
the flag of the Federal Republic; and adopted the ideology, internal structure, and terminology
of the NSDAP, including its anti-Semitism. Id. at 40-65.
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such a danger ever discussed." 2 The Court thus interpreted article 21,
section 2, to mean that the SRP could be found unconstitutional without
a need to find a danger, "clear and present" or otherwise.
The Constitutional Court held that a party could be banned if it
sought to upset "the highest values of the liberal democratic constitutional state." 183 Those values were set out in a long list that included,
inter alia, the sovereignty of the people, separation of powers, the accountability of the government, administration according to law, the in84
dependence of the judiciary, and the multiparty principle.
In its decision, the Court included important language protective of
parties' rights. Central in that regard was its holding that article 21,
section 2, vested exclusive power in the Federal Constitutional Court to
decide the constitutionality of parties. 1 85 Neither the state governments,
the Bundestag (federal legislature), nor the federal executive could make
that determination. 8 6 Later decisions of the Court have relied on that
holding in order to establish the so-called "party privilege," the principle
that no restrictions could be placed on a political party 87unless the Consti1
tutional Court had found the party unconstitutional.
The other instance of the Constitutional Court banning a party was
a much more controversial, and long drawn-out affair. The challenge to
the constitutionality of the KPD, the German Communist Party, came
before the Court at about the same time as the SRP case,' but it was
not until 1956 that the Court finally reached its decision. The KPD,
which was already quite weak electorally in 1951, was reduced to political insignificance by the time the Court handed down its opinion.' 89
The Court devoted much of its 300-page opinion to a review of the
history of German communism and a synopsis of Marxism-Leninism.
182. The only danger cited by the Court was that the various verbal attacks on the Bonn
regime and the democratic system would tend to undermine people's trust in their government. Id. at 59.
183. Id. at 12. The Court's exact words were: "oberste Grundwerte des freiheitlichen
demokratischen Verfassungsstaates."
184. Id. at 13.
185. Id.at 11.
186. Id.
187. Judgment of August 17, 1956,Bundesverfassungsgericht, W. Ger., 5 BVerfG 85, 296;
Maurer, Verbotpolitischerparteien96 ARCHIV DES 6FFENTLICHEN RECHTS 203, 230 (1971)

(party privilege).
188. Judgment of August 17, 1956, Bundesverfassungsgericht, W. Ger., 5 BVerfG 85, 102.
Full English translation available in W. VoN SCHMERTZING, OUTLAWING THE COMMUNIST
PARTY: A CASE HISTORY (1957). For a contemporary American evaluation of the decision,

see McWhinney, The German FederalConstitutionalCourt and the Communist PartyDecision,
32 IND. L. J.295 (1957).

189. See 5 BVerfGE at 100-01.
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The Court focused on the Marxist goal of a dictatorship of the proletariat
and concluded that it was incompatible with the liberal democratic order
protected by article 21, section 2.190
The SRP holding would appear to have made the Court's finding
that the KPD's goal was incompatible with the liberal democratic order
decisive to the question of the party's constitutionality. The party, however, challenged the Court's assumption (and the implicit holding of the
SRP decision) that mere intent to abolish the liberal democratic order
was sufficient ground for banning a party. 19 1 The Court rejected that
challenge and repeated that no "concrete undertaking" was needed to
trigger article 21, section 2. Instead, all that was needed was some systematic intent92 continuously directed toward fighting the liberal demo1
cratic order.
The Court found it irrelevant that there was no prospect of the
party's realizing its intent, or that no illegal acts had been committed.193
The Court did find that the KPD was willing to use, or at least incite
others to use, illegal methods of protest.1 94 The emphasis which the
Court placed on this alleged use of force by the party may have reflected
an uneasiness with a ban based merely on the party's goals, with no sup1 95
porting action.
In the wake of the KPD decision, there was a "massive clamping
down" on "subversives" throughout the Federal Republic, with prosecution of tens of thousands of people suspected of communist-related activity. 196 Federal and state (Linder) legislation was enacted banning
communist activity;1 97 the bans were of course constitutional, because
the party and its surrogates had been stripped of constitutional protection by the decision of the Constitutional Court.
190. Id. at 195-207.
191. Id. at 141.
192. Id. at 141-42.
193. Id. at 142-43.
194. Id. at 370-75.
195. The KPD also argued that the party had no intention (or at least no prospect-there
is some ambiguity in the statements as reflected in the Court's opinion) of carrying out a
revolution and establishing the dictatorship of the proletariat before reunification (when the
Basic Law by its own terms was to be replaced by a constitution of a reunited Germany), so
that the KPD would be loyal to the liberal democratic order at least as long as the Basic Law
was in effect. Id. at 207. The distant goals of the KPD with respect to changes after reunification should therefore not be seen as "goals" in the sense of article 21, section 2. The Court
rejected the argument as based on mere "lip service" to the Basic Law and to liberal democracy. Id. at 235-36. Cf GG, preamble and art. 146.
196. D. KOMMERS, JUDICIAL POLITICS IN WEST GERMANY: A STUDY OF THE FEDERAL
CONSTITUTIONAL COURT 279 (1976).
197. Id.
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Leading West German commentators have criticized the Court's approach in the SRP and KPD decisions. One scholar wrote that parties
should not be banned merely because of their goals; instead, article 21,
section 2, should be read to reach only parties that use physical or psychological "terror." '
In the years since the outlawing of the KPD, the Federal Constitutional Court has not considered the constitutionality of any other party.
The Court cannot move sua sponte to decide the consitutionality of a
party; the initiative must come from the federal executive or legislature
(or a state legislature, in the case of a regional party).'9 9 There is circumstantial evidence that the general understanding of article 21, section 2,
has been narrowed. A new communist party, the German Communist
Party (DKP), was founded in 1968, and has operated legally since then.
No attempt has been made to ban it as a surrogate of the unconstitutional KPD. 2 ° A far right-wing party, the National Democratic Party
of Germany (NPD), founded in 1964, has avoided a challenge to its constitutional protections, perhaps in part through the transparent device of
inserting the label "democratic" in its name. 20 1 The toleration of the
DKP and the NPD probably reflects a sense that it would be improper to
move to ban parties that act lawfully within the liberal democratic system, even when they clearly aim to have that system replaced by an ilhiberal, antidemocratic one.20 2 Despite some concern about the NPD's rise
in strength in the 1960s, events since then have indicated that neither the
DKP nor the NDP has enough electoral support or other influence to
pose a menace to the West German democratic regime. In practice, if
not in theory, the use of article 21, section 2, to ban a party has been
198. Maurer, supra note 187, at 216-18; VON MONCH KOMMENTAR, supra note 174, at 50

(voters, not the Constitutional Court, should decide which parties' values are acceptable). Cf
K. HESSE, GRUNDZOGE DES VERFASSUNGSRECHTS DER BUNDESREPUBLIK DEUTSCHLAND
281-84 (12th ed. 1980) (interpreting art. 21, § 2, to require a "concrete danger" of impairing

the liberal democratic order); Schuster, RelegalisierungderKPD oderIllegalisierungder NPD
15 ZEITSCHRIFT FUR POLITIK [ZFP] 413, 417 (1968) (arguing that art. 21, § 2, should be

triggered only when a party's activities could lead to an "immediate threat to freedom").
199. Gesetz fiber das Bundesverfassungsgericht § 43, March 12, 1951 Bundesgesetzblat
[BGB1] 1243 (W. Ger.), amended by Gesetz fiber dasa Bundesverfassungsgericht Feb. 3, 1971

BGBI 1105.
200. A finding by the Constitutional Court that a party is unconstitutional carries with it a

bar on the establishment of surrogate organizations. Fed. Const. Ct. Law, BVerfGG § 46 (3)
(Mar. 12, 1951). Cf Judgment of March 21, 1957, Bundesverfassungsgericht, W. Ger., 6
BVerfGE 300, 306-09 (finding Saar Communist Party was a surrogate of the KPD and therefore unconstitutional).
201. See Schuster, supra note 198, at 420.
202. On demands that the NPD be banned, see Maurer, supra note 187, at 204.
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abandoned when the party's antidemocratic goals are not accompanied
by illegal actions or preparation for the use of force.
C. The Three Systems Compared
A comparison of the United States and West German jurisprudence
with that of Israel requires analysis of a complex legal scheme, including
constitutional, statutory, and judge-made law, in three quite different institutional settings. Moreover, a bewildering assortment of terms and labels are used, and it is often difficult to decide whether different terms
have different meanings, or are in fact equivalent. Upon careful analysis
of the law of this area, however, the crucial variable turns out to be the
degree of imminence of harm which must be established in order to restrict political parties.2 "3
American jurisprudence with respect to the rights of political parties
and their members starts from the absolute protective language of the
first amendment. 2" American cases have uniformly denied the unconstitutionality of restrictions on political expression merely on the basis of a
party's platform, no matter how undemocratic. 0 5 Until the 1960s, however, the Supreme Court had allowed restrictions on political expression
by implicitly adopting a rule that the gravity of a danger could compensate for its lack of imminence.20 6 It was this approach, which was deferential to legislative attempts to restrict speech, that Learned Hand turned
into a pseudo-scientific formula and that the United States Supreme
Court adopted in Dennis.20 7 That heritage of deference to the desire of
the political branches to restrict speech reflected the lack of force, or
"dormancy", of the first amendment, and indeed of much of the Bill of
Rights in the first 150 years of the Constitution's history.20 8
In the mid-1950s, as traced above, the Supreme Court became progressively more strict in protecting political expression. That protective203. The gravity of the threatened harm is also important, but, because that is uniformly
assumed or stated to be the demise of the regime or of the state, that factor does not help
distinguish the different approaches.
204. "Congress shall make no law... abridging the freedom of speech.. ." U.S. CONST.,
amend. I.
205. See, eg., Gitlow v. New York, 268 U.S. 652, 673 (1925) (Holmes, J., dissenting) ("If
in the long run the beliefs expressed in proletarian dictatorship are destined to be accepted by
the dominant forces of the community, the only meaning of free speech is that they should be
given their chance and have their way.").
206. See supra text accompanying note 137.
207. See supra text accompanying note 152.
208. See Gunther, Learned Hand and the Origins of Modern FirstAmendment Doctrine:
Some Fragmentsof History, 27 STAN. L. REV. 719, 722-23 & n.14 (1975) (silence of federal
courts before 1917).
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ness was expressed in doctrinal terms by requiring proof of the
2" 9 Today,
imminence of danger, as stated most clearly in Brandenburg.
it may be that the only danger or harm that can justify restrictions on
speech is actual violence.21 0 Certainly, political expression cannot be restricted in the United States without a finding that the speech is likely to
lead to imminent and grave acts of violence. Any restriction on speech
will be subject to strict scrutiny and will have to be shown to be the least
restrictive alternative of serving some compelling state interest.
In West Germany, the normative language of article 21 of the Basic
Law clearly justified, and perhaps even mandated, restrictions on political expression by antidemocratic and antistate parties. Thus, West German jurisprudence has been couched in different terminology, Article 21
appears to assume the illegitimacy of antistate and antidemocratic parties, so that neither the danger they pose nor the imminence of that danger need to be proved. The Basic Law could have been read to allow
bans on parties without regard to anything other than their platforms;
the SRP case, and perhaps even the KPD case, may have reflected such a
view. Nonetheless, the trend in West German constitutional law has paralleled American developments. Since the 1950s, the trend in the Federal Republic has been towards toleration of all political parties,
regardless of their platforms. Admittedly, the absence of attempts by the
West German executive and legislative branches to restrict political parties may be a less reliable indicator of constitutional law developments
than the clear pronouncements of the United States Supreme Court, but
the pattern of change in the law is nevertheless clear in both countries.
Often, constitutional law trends develop and are signalled in indirect
ways. For example, the protection afforded political expression in Brandenburg v. Ohio was anticipated by the cases in the late 1950s and early
1960s in which the Court found technical and procedural reasons for
protecting political speech, without the doctrinal clarity of Brandenburg.2 11 In West Germany, despite the expansive language of article 2,
section 2 of the Basic Law, it would probably be as difficult today to
establish the unconstitutionality of a West German political party as it
would be to show that restrictions on an American party did not violate
the first amendment. The words of article 21 and the various American
constitutional formulas interpreting the first amendment have thus come
209. See supra text accompanying notes 165-67.
210. United States jurisprudence may in fact allow restrictions on political speech only to
forestall immediate violence, which would mean a return to the "fighting words" approach.
See Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).
211. See supra note 164.
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to be given similarly protective breadth. The fact that the parallel developments occured over the same time period, against the same backdrop
of Cold War tensions yielding to stability at home and detente abroad,
should not be attributed to coincidence.
Israel first approached this problem in 1965, with an approach close
to that of the West German Constitutional Court of the 1950s. In the
Yeridor decision, the Israeli Supreme Court was willing to uphold the
restriction on the Socialists' List based on the party's platform alone,
without consideration of the group's actions, as the West German Constitutional Court did in the SRP case. z12 The shift in the Israeli Court's
approach from Yeridor to Naiman can be seen as a move from the West
German toward the American approach. In 1984, Justices Elon, Beisky,
and Ben-Porat still presented a position close to the stance of the West
German Basic Law's language. A party's platform, without more, could
apparently be a sufficient basis for restrictions, if the platform denied
Israel's right to exist (for Beisky and Elon) or if the Knesset enacted
appropriate legislation (for Ben-Porat). z13
The Israeli Court's focus on the right to participate in elections,
rather than on a total ban on the party, although rooted in the specific
statutory question of the Committee's power, suggests that the issue has
been the acceptability of the group's platform rather than the threat
which the group poses to Israel. Such an ideological approach is unrealistic. If the PLP threatened Israel's existence or Kach threatened Israel's
democracy, preventing them from fielding candidates while allowing
them to continue to function freely in all other ways would be a woefully
inadequate response. The impracticality of such a distinction may indicate why the American restrictions rarely focussed on the right to be
elected. For the Americans, the danger was that the Communist Party
would disrupt American society by political strikes or would act as a fifth
column for the Soviet Union, and thus the right to field candidates was
not the crucial issue.2 14 Much of the American writing on this subject in
the 1950s stressed that the CPUSA was a sham party, not a real political
212. See supra text accompanying notes 9-24.
213. See supra text accompanying notes 109 (Beisky and Elon) and 45 (Ben-Porat). As
noted above, Beisky and Elon concurred in the result because they did see evidence that the
platform of the PLP denied Israel's right to exist. Naiman v. Chairman of the Cent. Elections
Comm. for the Eleventh Knesset, No. 2, 3, slip op. at 94-95 (Beisky) and 109 (Elon) (Isr. Sup.
Ct. 1984). Ben-Porat concurred because the Knesset had not authorized the Committee to bar
parties for other than technical reasons. See supra text accompanying notes 43-45.
214. See, e.g., Dennis v. United States, 341 U.S. 494, 561-66 (1951) (Jackson, J.,
concurring).

Hastings Int'l and Comparative Law Review

[Vol. 10

party at all.2 15 Because of this sentiment, American jurisprudence always focussed on the danger posed by the restricted group, and not on
their platform alone.
In their opinions in the Naiman case, Shamgar and Barak adopted
the American approach, and were unwilling to affirm restrictions on a
party's right to participate in elections without evidence that the party
posed a danger, either reasonably possible or near certain, to the state or
its democratic form of government.2 16 While some language remained in
their opinions suggesting that the situation might have been different had
it been established that the PLP denied the existence of the State of
Israel, both Justices stressed the need to establish a threat of harm.
As in the United States Supreme Court's treatment of Dennis, the
Israeli Supreme Court has been unwilling to overrule Yeridor. Yet, also
like the American Court, the Israeli Court has so expanded its protection
of the rights of political expression (and reduced its deference to the
Committee) that by the Court's current interpretation of Yeridor, the Socialists' List at issue in that case would almost certainly be allowed to run
in Knesset elections today. One could bemoan the fact that the Israeli
Court has not yet handed down its Brandenburg decision, establishing
far-reaching protection of freedom of expression. Yet, the language of
most of the opinions in the Naiman case requires that imminence of
harm be established before a political party can be prevented from running for the Knesset. It is worth recalling that even the Brandenburg
Court made a pretense of affirming Dennis.2" 7
Justice Barak's opinion, complex and often subtle, cannot be neatly
categorized. On its face, it took a position less protective of political
expression than the opinion of any of his colleagues. His opinion, replete
though it is with quotations from outstanding American defenders of
freedom of expression, 21 8 represents a position not far from that of the
Dennis Court in the United States. His defense of the "reasonable possibility" standard recalls the Dennis Court's argument that the government
need not await the "putsch," before moving against subversive groups. 21 9
Adoption of an imminence standard so similar to that of Dennis distinguished Barak's opinion from Shamgar's and, given Barak's justifiable
215. See, e.g., American Communications Ass'n v. Douds, 338 U.S. 382, 422-24 & n.2
(1950) (Jackson, J., concurring).
216. See supra text accompanying notes 50-51 (Shamgar) and 58 (Barak).
217. Brandenburg v. Ohio, 395 U.S. 444, 447 & n.2 (1969). See also Redish, supra note
154, at 175 (calling Brandenburgcite to Dennis "mysterious").
218. See supra note 116.
219. Naiman v.Chairman of the Eleventh Knesset, No. 2, 3, slip op. at 12-13. (Isr. Sup. Ct.
1984).
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reputation as an outstanding scholar and jurist with prestige and influence, raises questions about the future of Israeli jurisprudence in this
area.
Of particular importance for the future was the dictum by Justices
Shamgar, Beisky, and Barak, expressing concern about the possibility of
"unbalanced legislation."22 0 Shamgar's opinion may thus bring Israeli
jurisprudence close to current American constitutional law.
Despite the differences between the positions adopted by the Justices
in the Naiman case, it is unclear whether they will differ in the way they
interpret the new legislation restricting the rights of extremist political
parties. Beisky, Elon, and Ben-Porat gave no hint of how they would
interpret the statute. In discussing limits on fundamental freedoms,
Chief Justice Shamgar stressed the Court's duty to interpret such restrictions narrowly.2 2 x His opinion indicated that he would be willing to
maintain his protective stance even in the face of the recent legislation.2 22
Thus, the Chief Justice suggested that he would assume that the Knesset
only intended to have the ban apply in the case of a "proximate" or
"near certain" danger. 223 It is through such restrictive judicial interpretation of statutes that the Israeli system aligns itself more with the fundamentally different' order of a written constitution in the United States
and West Germany.2 24 If Shamgar's approach is explicitly adopted, it
could have the effect of neutralizing the new Knesset legislation and
would draw Israeli law to a doctrinal position similar to American
caselaw and West German practice.
Justice Barak did not state whether he would read his "reasonable
possibility" standard into the new legislation, although one might infer
this through his warning about the dangers of "unbalanced legislation. ' 225 The Knesset could avoid this possibility by making explicit its
intent that parties be restricted even if they pose no danger; the intent
would then be binding on the Supreme Court because of the supremacy
of the Knesset.2 26 If the Supreme Court did require a "clear statement,"
220. Compare British administrative law, in which courts have relied on the concept of
"natural justice" to interpret Parliament's acts as protective of fundamental principles of fairness, unless Parliament makes a clear statement otherwise. The result has been the development of doctrines similar to American fifth and fourteenth amendment jurisprudence. See H.
WADE, ADMINISTRATIVE LAW 393 (4th ed. 1977).
221. Naiman, slip op. at 84 (citing Brandeis) and 91 (citing Holmes).
222. See supra text accompanying note 117.

223.
224.
225.
226.

See supra notes 26-40 and accompanying text.
Naiman, slip op. at 12, 38, 53.
Id. at 90.
See supra text accompanying note 7.
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as the United States Supreme Court sometimes does,227 the absence of
such a statement would serve to protect speech.
Neither Shamgar nor Barak indicated any willingness to interpret
the new statute as allowing restrictions on parties based solely on their
platforms or goals, which is how the West German Constitutional Court
read article 21, section 2, of the Basic Law in the the SRP case. That is
true despite the language of the new statute, which clearly allows restrictions on parties based merely on their "objectives. ' 228 The West German
approach in the SRP case would signal a shift to a more restrictive posture toward freedom of political expression in Israel. This restrictive effect may well have been the intent of the Knesset in enacting the new
statute.
The troubling aspects of Justice Barak's opinion may stem from his
patchwork borrowing from American jurisprudence. While it would be
inappropriate to transplant United States constitutional law wholesale to
Israel, Barak has chosen some current American doctrines which allow
restrictions on political parties.2 29 He has not adopted, however, the
principle that the Court should submit all restrictions on political speech
to strict scrutiny. That principle, which is an accepted threshold element
in American jurisprudence, could serve as a basis for the Court's inference of a "clear and present danger" rule in interpreting the new statute,
and insistence on a clear statement of legislative intent to restrict speech
before the Court defers to the Knesset in allowing limits on political
speech. Chief Justice Shamgar's insistence on a narrow interpretation of
restrictive legislation may serve as an adequate substitute for strict scrutiny. Justice Barak's opinion offered nothing to play that important protective role.23 °
The Israeli Supreme Court could have relied on different reasoning
in Naiman to avoid some of the problems discussed above. The Justices
could have held that Yeridor only applied to parties that were surrogates
for groups found illegal as threats to state security. Chief Justice
227. See, e.g., Kent v. Dulles, 357 U.S. 116, 129-30 (1958) (absent explicit provision by
Congress, Secretary of State may not withhold a passport because of a citizen's beliefs or
associations). See generally L. TRIBE, AMERICAN CONSTITUTIONAL LAW 288-89 & n.14
(1978).
228. See supra note 117.
229. Note, however, that Justice Barak employs something similar to the American "least
restrictive alternative" doctrine in a way that protects speech. See, e.g., Naiman v. Chairman
of the Cent. Elections Comm. for the Eleventh Knesset, No. 2, 3, slip op. at 84 (Isr. Sup. Ct.
1984).
230. I am indebted to Avigdor Feldman, the attorney who represented the PLP before the
Court, for. pointing out the importance of the Israeli Court's refusal to adopt the doctrine of
strict scrutiny.
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Agranat's opinion in Yeridor certainly emphasized the illegality of the El
Ard group and the identity between its leadership and the people on the
Socialists' List. While this alternative would not have addressed all the
questions of the case, it would have found a limit to Yeridor that is more
defensible than the antistate/antidemocratic distinction adopted by several members of the Court.23 The Court at least could have insisted that
no party could be barred from fielding candidates in Knesset elections
until the party had been declared illegal. That illegality would have to be
established in a separate proceeding, in which the Court could apply a
rigorous clear-and-present-danger test. Such a salutary development in
Israeli constitutional law would imply the adoption of something like the
party-privilege approach developed by the West German Constitutional
Court, and would allow the Israeli courts to carefully scrutinize attempts
to restrict rights of political association and expression.
IV.

THEORETICAL AND PRACTICAL FACTORS IN
THE DEBATE

The debate about barring political parties from participation in elections has not been resolved, despite an apparent trend in the United
States, the Federal Republic of Germany, and Israel against restrictions
on extremist parties (temporarily setting aside the possible implications
of the new Israeli statute). In the United States and West Germany, no
party has been banned in the past thirty years. This reflects a widespread
perception that the extremist parties do not pose any serious threat to
stability in either the United States or West Germany. Therefore, a debate about limiting political expression would probably only re-emerge in
either country if some party was perceived as a threat to national security
or the democratic system.2 32
In Israel, however, such parties do exist. Furthermore, there is a
23 1. It should be noted that the government never attempted to declare either the Kach or
the PLP organizations illegal per se. See N.Y. Times, June 9, 1984, at 4, col. 4 (Israeli government decided not to declare PLP an illegal organization less than a month before the Committee voted to prevent the PLP from participating in the 1984 elections).
232. The racist National Front in France, which gained about 10% of the vote in the 1986
parliamentary elections, Wall St. J., Mar. 17, 1986, at 25, col. I, may raise similar concerns,
although the party does not explicitly reject the democratic system, nor can it be suspected of
disloyalty to France.
Attempts might be made to ban or restrict the LaRouche party in the United States, if it
proves to have any success beyond the upset victory in the recent Illinois Democratic Party
primary. Such a ban would appear to be based more on the party's platform than on any
alleged danger posed. As is explained in the previous section, however, that rationale would
be much more akin to the West German approach, than that of American jurisprndence.
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widespread perception that extremist groups do threaten the stability of
the state.2 33 The result is that Israel continues to grapple with difficult
questions which West Germany and the United States have been relegated to the realm of historical research.
This section will examine the theoretical and practical considerations on both sides of the debate about limits on the political expression
of extremist parties. At the foundation of the debate lies a question of
democratic theory; whether it is a contradiction in terms for a democracy to prevent some parties from competing for national office. After a
brief presentation of this conundrum, the practical arguments in favor of
and against restrictions on political parties will be discussed. Then, the
reasons why empirical evidence is crucial, in what appears to be an otherwise evenly-balanced and therefore undecidable debate, will be explored.
The Article will conclude by presenting a case for granting far-reaching
protection to political expression by all parties, including extremist ones.
A.

The Theoretical Conundrum

Opponents of bans on extremist parties argue that such a ban is inconsistent with the principles of free speech in a democracy.2 34 They see
a restriction on any party as an unnecessary admission of weakness, a
confession of lack of faith in the democratic process. 235 Societies are said
to reach too quickly for repressive measures, instead of just punishing
people for criminal acts or letting them be sued for libelous words.2 36 A
bar on a party's participation in elections particularly criticized because
of the resulting infringement on the voters' freedom.2 37 Other restrictions on speech, such as limits on pornography, libel, and incitement,
may be tolerable only because the voters can remove the rulers who enacted the restrictions. As a result, the courts may be seen as having a
particularly sensitive role in vigilantly protecting the right to elect and be
elected to the legislature.
Advocates of restrictions on extremist parties assert that such restrictions do not contradict the principles of democracy. They argue that
233. Naiman, slip op. at 79, 80 (discussing threats to Israel's democracy and existence).
234. See, e.g., Barenblatt v. United States, 360 U.S. 109, 145-46, 162 (1959) (Black, J.,
dissenting) (on "courage to be free" and to believe in "our Constitution"); Terminiello v. Chicago, 337 U.S. 1, 36 (1949) (Jackson, J., dissenting) (on need to show confidence in American
democratic institutions).
235. See supra note 302.

236. See, e.g., Naiman v. Chairman of Cent. Elections Comm. for the Eleventh Knesset,
No. 2, 3, slip op. at 84 (Isr. Sup. Ct. 1984) (preferable to use criminal sanctions than to restrict
freedom of expression).
237. Id. at 35.
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sense to deny freedom to freedom's enemies, as the Germans put
it makes
it.23 8 Whatever virtue there may be in "toleration of the intolerant," to
' 24 °
239
use the words of John Rawls, a constitution is not "a suicide pact
and there is said to be no theoretical justification for denying a democracy the means to defend itself.2 41
This puzzle of democracy is old and may best be left to the theoreticians.2 42 Fortunately, practical considerations can help guide judges and
legislators to resolve what might otherwise be an undecidable question.
It is to those pragmatic elements that this Article now turns.
B.

Necessity, Efficacy, and Harmful Side Effects

Proponents and opponents of restrictions on political parties disagree about the necessity, efficacy, and side effects of such restrictions. A
special, and often overlooked, characteristic of this part of the debate is
that both sides make empirical claims-assertions that depend on factual
developments-although neither side can point to much convincing evidence to support its arguments. The dearth of unambiguous empirical
data in an area where such evidence would be decisive may account for
the rarefied character of much of this debate.
238. See Judgment of August 17, 1956, Bundesverfassungsgeric ht, W. Ger., BVerfGE 85,
138 ("no unconditional freedom for the enemies of freedom"). See also Jeryiss v. Haifa Dist.
Comm'r, 18(4) P.D. 673 (1964) (no free regime will help a movement undermining the regime); Kardosh v. Register of Societies, 15(2) P.D. 1151, 1170 (1960) (freedom of speech must
not serve as a tool to help those who undermine democracy).
239. J. RAWLs, A THEORY OF JUSTICE 216 (1971).
240. Terminiello v. Chicago, 337 U.S. 1, 37 (1949) (Jackson, J., dissenting).
241. See, eg., id. at 35 (quoting Goebbels on use of democratic methods to gain power and
then deny opponents freedom); L. LIPSON, THE DEMOCRATIC CIVILIZATION 531-35 (1964)
(suggesting that there is no intellectual or logical reason requiring the tolerance of the
intolerant).
242. There is some comfort in the fact that Justice Jackson, a great thinker, called this "a
dilemma to a free people which may not be soluble by constitutional logic alone." Terminiello,
337 U.S. at 36. On the limits of our ability to prove or disprove theory, see T. EMERSON, supra
note 124, at 7-8 (1970).
With respect to the theoretical conundrum, as well as in the analysis below, it is recognized that the problems being written about have been much debated. See, e.g., Z. CHAFEE,
JR., FREE SPEECH IN THE UNITED STATES (1941); T. EMERSON, supra note 124 at 43-53; A.
MEIKLEJOHN, POLITICAL FREEDOM (1960); G. LEIBHOLZ, POLITICS AND LAW 44 (1965); G.
LEIBHOLZ, STRUKTURPROBLEME DER MODERNEN DEMOKRATIE 137-41 (1967); B. LIPPINCOTT, DEMOCRACY'S DILEMMA 199-220 (1965); K. POPPER, THE OPEN SOCIETY AND ITS
ENEMIES 265-66 (1950); Hittich, Das Toleranzproblem in der Demokratie, in GRUNDPROBLEME DER DEMOKRATIE 397 (U. Matz ed. 1973); L. LIPSON, supra note 241, at 531-35
(1964); Mandt, Demokratie und Toleranz, in Res Publica: Studien zum Verfassungswesen
242-54 (P. Haungs ed. 1977).
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1. Necessity
Opponents of a bar on a party's participation in elections attack the
necessity of the move. The debate here focuses on two points, the seriousness and immediacy of the threat posed by the extremist group, and
the possibility of alternative ways of combatting the danger. Those two
issues correspond respectively to the two American constitutional law
doctrines of "clear and present danger" and "least restrictive
alternative."
In any given factual situation, opponents of restrictions deny either
the seriousness or the imminence of the threat posed by the extremist
party. Thus, Justice Barak in the Naiman case wrote that the Committee
saw no evidence that the Kach list posed a "reasonable possibility of danger to the democratic character of the State." '4 3 Similarly, opponents of
actions against the CPUSA in the United States and the KPD and SR-P
in West Germany could point to the parties' dismal showings in elections
as well as to the strength of the American and West German systems as
evidence that there was no need to restrict the parties.
Opponents of a ban have also argued that less restrictive means are
available to control disruptive groups. As Justice Barak wrote, referring
to police actions taken against Meir Kahane and some of his collaborators, "the administrative detention and criminal trial that were brought
to the Committee's attention reinforce the possibility that there exist accepted tools with which the democracy can protect itself, and there is, as
yet, no need to take the drastic means of denying the right to be
elected." 2"
Those who support a ban counter each of these points. They portray the threat posed by the party at issue as grave, even critical to the
regime's future. The propenents believe there is either a "clear and present danger" or a "reasonable possibility" that the party will endanger the
state or the democratic regime. Meir Kahane is described as a menace to
Israel's democracy; Hitler and Mussolini are used to illustrate the gravity
of the threat.24 5
Proponents of a ban argue that other means are insufficient without
a ban on fielding candidates, so that the ban is the least restrictive measure available. Proponents of limits on speech accord great weight to the
243. Naiman v. Chairman of the Cent. Elections Comm. for the Eleventh Knesset, No. 2,
3, slip op. at 85-86 (Isr. Sup. Ct. 1984).
244. Id.
245. See, e.g., Jeryiss v. Haifa District Commissioner, 18(4) P.D. 673, 679 (1964) (referring
to the collapse of the Weimar republic).
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benefits of legal activity and participation in elections. For example,
those who urged a ban on Kach in 1984 can now argue that Kach's

strength increased so much from Kahane's election to the Knesset in
1984,246

that any alternative to limiting speech at this point would be too

little, too late.
A related argument for the necessity of banning extremist parties
posits that the parties pose a unique danger that disrupts the normal
workings of free speech in society. Extremist groups are said to attack
the democratic system in a particularly invidious way and to neutralize
the society's normal defenses.2 47 The classic examples cited are the Nazi
Party in the Depression years in Germany and the communist parties in
various countries in the 1950s. The parties were said to play on people's
insecurity in the face of unemployment, the threat of war, or simply the
confusing complexities of a rapidly changing world.2 48 The special danger allegedly presented by these parties was that, because the extremists'
appeals were based on irrationalism and emotion, the marketplace mech-

anism of competition broke down. Thus, neither logic nor reason could
overcome the irrational appeal of Adolf Hitler or Benito Mussolini.

Democratic institutions collapsed, defenseless.
Before one dismisses this argument as a relic of the McCarthy era, it
should be noted that similar reasoning underlies more recent and less

conservative demands for restrictions on speech. Examples of these demands include efforts to enact group libel laws and current radical feminist calls for a war on pornography.24 9 Often supporters of a
246. For example, the victory of the National Font in the 1986 French legislative elections
was said to bestow legitimacy on its leader, Le Pen. See Le Monde, Mar. 18, 1986, at 5, col. 1;
see also N.Y. Times, Aug. 5, 1985, at A6, col. 1 (polls showed Kahane might win five or six
seats in new elections, which would make his party one of the largest religious parties in the
Knesset; his support is especially strong among young people).
247. See, eg., American Communications Ass'n v. Douds, 339 U.S. 386, 424-26 (1950)
(opinion of Jackson, J., concurring and dissenting) (Communist Party creates situation that
disrupts democratic processes).
248. Cf. Dennis v. United States, 341 U.S. 494, 578-79 (1951) (Jackson, J., concurring)
(listing political and economic ills that are "allies on which the Communists count to bring
opportunity knocking to their door."). One should also examine the success of the National
Front in France in the 1986 elections. That success has been attributed in part to voters'
insecurity and economic problems.
249. Pornograply is said to appeal to a deep level of the male mind that precludes rational
discourse, making it impossible for people to challenge the view of women that pornography
portrays. Professor Catharine MacKinnon claims that pornography sexualizes violence
against women, as if no other speech had the power to counter pornography. MacKinnon,
Pornography,Civil Rights, and Speech, 20 HARV. C.R.-C.L. L. REv. 1, 16-20 (1985). Professor MacKinnon's claim that pornography is "unanswerable" was explicitly rejected as a
ground for limiting the speech rights of producers and distributors of pornography in American Booksellers Ass'n v. Hudnut, 771 F.2d 323, 330-31 (7th Cir. 1985) (after considering the
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"marketplace of ideas" often assume that freedom of speech should only
protect "rational" speech, so that the salespersons in this marketplace

would have to be more like law school professors than like hawkers in a
real market.2 50
In criticism of this view, at least with regard to political parties,2" 5 '
four points can be made. First, the distinction between rational and irrational speech is problematic; it may be impossible to reach any acceptable

dividing line between them. Second, virtually all political parties derive
part of their support from "irrational" bases, whether it is the charisma
of their leaders or the community feeling projected in their platforms.2 52
Third, if the rational could be separated from the irrational, the further
problem of intent would arise. Some parties may intend to make a rational appeal to the voters, but their supporters might nonetheless be attracted for emotional reasons. Would the party's intent control, or
should there be an "objective" test of whether voters acted rationally?

Finally, and most generally, this argument offers no justification for its
preference for "rational" over "irrational" responses in political and social life.25 3 Everyone has experienced the enormous power of symbolic
and emotional speech, whether in the use of anthems and flags or the
display of slogans. Most would agree that such speech should not be cast
aside as unworthy of protection. 4
argument that pornography is "unanswerable" speech, the court affirmed that although "[t]he
Framers undoubtedly believed" that truth would prevail, "the Constitution does not make the
dominance of truth a necessary condition of freedom of speech.").
Libel laws may represent a more accepted instance of "unanswerable speech." Except in
the case of a public figure, there is a fear that once a malicious untruth is spoken, it cannot be
expunged by more speech; the "marketplace" fails. See L. TRIBE, supra note 227, at 631
("[e]xperience had shown that the truth rarely catches up with the lie.").
250. Cf Cohen v. Cal., 403 U.S. 15, 25-26 (1971) (suggesting that what seems to be "verbal
cacophony" is a sign of the strength of a free society, and criticizing the view that the Consitution has regard only for the "cognitive force" of speech).
251. For similar arguments with respect to pornography, see Lynn, "Civil Rights" Ordinancesand the Attorney General'sCommission: New Developments in PornographyRegulation,
21 HARV. C.R.-C.L. L. REV. 27, 56-58 (1986) (discussing the rational/irrational speech distinction, and denying that the distinction has constitutional importance).
252. Cf American Booksellers Ass'n v. Hudnut, 771 F.2d 323, 329-30 (7th Cir. 1985) (on
the "unthinking" element and "implicit messages" in much political speech).
253. Cf. L. TRIBE, supra note 227, § 12-1, at 578 (criticizing those who focus too much on
intellect and rationality and neglect the emotive role of free expression).
254. See Cohen, 403 U.S. at 26 ("We cannot sanction the view that the Constitution, while
solicitous of the cognitive content of individual speech, has little or no regard for that emotive
function which, practicially speaking, may often be the more important element of the overall
message sought to be communicated.") (holding that first amendment protection reached
wearing of a jacket with the slogan "Fuck the Draft" emblazoned on it).
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2. Efficiency
Opponents of a ban on extremist parties argue that such a ban simply does not work. Either the banned party will reappear in a slightly
altered guise, as in the case of the DKP's appearance in West Germany
after the banning of the KPD, or the party will use extraparliamentary
means to gather strength and thus circumvent the democratic process.25
There is also a deeper sense in which restrictions on extremist parties are said to be ineffective. Those restrictions might be treating the
symptoms rather than the causes.2 56 Popular support for antidemocratic
or antistate parties cannot be undermined by legal maneuvers; such attempts do not understand the sources of the parties' strength. Thus, procedural attempts to block the rise of the Italian fascists in the early 1920s
and the German Nazis a decade later would have failed in light of the
economic and social forces propelling those parties forward.
Indirect support for this view can be found in the strength of the
Nazi party during the 1920s and 1930s. During Germany's brief years of
economic prosperity in the late 1920s, NSDAP's share of the vote in
national elections dropped from 6.5 percent in 1924 to 2.6 percent in
1928. Then, during the Depression, NSDAP's share of the vote rose to
37.3 percent in 1932.257 Similarly, the decline of the neo-Nazis and the
communists in the Federal Republic of Germany may be attributable
more to the economic miracle than to the decisions of the Constitutional
Court in Karlsruhe. In Israel, the rise of "Kahanism" may be explained
more convincingly by looking to social and economic developments in
the Jewish population in Israel and the cumulative effects of generations
of Arab-Jewish hostility, than by pointing to the permissiveness of the
Israeli Supreme Court.2 5 Thus, to curb "Kahanism" by changing the
electoral laws or constitutional doctrine would only be a quick remedy
for a grave illness that requires major treatment. In this view, then, banning Kahane cannot reverse the spread of anti-Arab racism and antidemocratic sentiment, if those phenomena in fact exist. Conversely, if
those problems are dealt with properly by other means, Meir Kahane
would again be as insignificant as he was before 1984.
255. Cf Dennis v. United States, 341 U.S. 494, 578 (1951) (Jackson, J., concurring)
(doubting long-range effectiveness of legislative bans in stopping the rise of the Communist
movement).
256. Cf id. (listing factors such as government corruption and ineptitude that assist Communists in their takeover efforts and discounting the effectiveness of both legislative and judicial efforts to forestall revolution).
257. H. SCHULZE, WEIMAR: DEUTSCHLAND 1917-1933, inside front cover (1982).
258. See N.Y. Times, Aug. 5, 1985, at 1, col. 5 (roots of support for Kahane).
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Those supporting a ban on extremist parties argue that the ban can
have positive effects, both in weakening the restricted party and in
strengthening the forces that support the ruling regime. Thus, legal action against a party can be understood as communicating a clear message
that the party is not legitimate in the eyes of the community. That
message could be especially influential for young people and marginal
supporters (rather than hard-core adherents). Conversely, allowing an
extremist party to participate in elections bestows legitimacy on it. Advocates of this approach can point to the marked rise in Meir Kahane's
popularity after he acquired a Knesset seat in July 1984.259 A decision
by the Supreme Court in June 1984, to bar Kahane's party from running
in the Knesset elections would have arguably denied him that legitimacy
as well as the special speech rights that Members of the Knesset have in
Israel-and nipped the "Kahanist" phenomenon in the bud.
Proponents of a ban admit that a ban alone is not likely to weaken
effectively an extremist party, but still maintain that even a small chance
of protecting the regime justifies the restriction. Such a marginal benefit
may be particularly important in a young democracy, like the Weimar
Republic in Germany or in a state threatened by foreign powers aligned
with a domestic party. The CPUSA alignment with the Soviet Union in
the 1950s was widely perceived this way.260 Many Israelis undoubtedly
perceive the PLP in that way today. Under this view, it would be folly to
insist on absolute freedoms when the exercise of that freedom could lead
to the regime's collapse.26 1 The defense of the state is seen as a compelling state interest justifying restrictions on basic freedoms.2 62
3.

Harmful Side Effects of Restrictions

Opponents of restrictions on extremist parties can point to a number
of undesirable side effects that the restrictions may cause. First, the restrictions could weaken the people's faith in their democratic system. A
ban on an opposition party could be seen as an admission of failure. The
regime would appear to be unwilling to face a test with the "real" opposition, abandoning the pretense of democracy as soon as anyone other
than the "establishment" parties want to participate.
259. See supra note 246.
260. See, e.g., American Communications Ass'n v. Douds, 338 U.S. 382, 427 (1950) (opinion of Jackson, J., concurring and dissenting) (American Communist Party is controlled by a
foreign government).
261. See, e.g., Jeryiss v. Haifa Dist. Comm'r, 18(4) P.D. 673, 679 (1964).
262. Naiman v. Chairman of Cent. Elections Comm. for the Eleventh Knesset, No. 2, 3,
slip op. at 76 (Isr. Sup. Ct. 1984) (protecting the existence of the state can justify restrictions
on basic freedoms).
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Second, the banned party might be strengthened by the restriction.
It could claim to be a martyr and could argue that the regime was afraid
to let the people decide between the existing system and the radical
party's platform.2 6 3
Finally, there is the "slippery slope" argument. Once one extremist
party is barred, what would protect other parties? 264 If the centrist parties in Israel agree that it is acceptable to bar Kach from participating in
Knesset elections, what principled argument is available to prevent the
banning of the PLP or leftist Jewish groups? Banning one group pushes
other groups to the brink of illegality. Parties not banned may feel a
"chilling effect."
The Machiavellian side of the slippery slope argument is that once
politicians, and maybe judges as well, discover that placing restrictions
on an opposition political party will not expose them to too much criticism, they will utilize the weapons against other political enemies. Bans
will become legitimate weapons of political struggle. In this regard, it is
troubling to note that the decisions by the Constitutional Court in West
Germany and the Elections Committee in Israel to restrict both a leftwing and a right-wing party were probably based on fairly mundane
political considerations, rather than the extraordinary, emergency character such restrictions are supposed to have.
Supporters of a ban deny that any deleterious effects need to follow
from restrictions on extremist parties. They can point to the two decisions of the German Constitutional Court in the 1950s, which did not
lead to a wave of sympathy for the SRP or the KPD, nor to a wavering in
popular commitment to the new German democracy.2 65 Indeed, the
contrary may be true: with the image of a "fighting democracy," the
Bonn government earned the prestige which the vacilating Weimar Republic never had.2 66
Supporters of restrictions can also offer responses to the slippery
slope argument. First, it can be shown empirically that a slippery slope
263. See VON MONCH KOMMENTAR, supra note 174, at 50 ("martyr role" of banned
party). Cf. WEISSBUCH DER KOMMUNISTISCHEN PARTEI DEUTSCHLANDS UBER DIE MUNDLICHEN VERHANDLUNGEN IM VERBOTSPROZESS VOR DEM BUNDESVERFASSUNGSGERICHT
IN KARLSRULE 160-62 (1955) [hereinafter WEISSBUCH].
264. Cf WEISSBUCH, supra note 263, at 161 (claiming West German government planned

to use "terror measures" against other groups once the KPD was banned); Barenblatt v.
United States, 360 U.S. 109, 152-53 (1959) (Black, J., dissenting) (pointing out how prosecution of what the Court called "a relative handful of persons" in Douds quickly expanded to
repressive measures against all Communists).
265. See A. GROSSER, L'ALLEMAGNE DE NOTRE TEMPS 143-49, 238-48 (1970).
266. See id.; supra text accompanying note 176.
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does not exist. Even though two parties were restricted in both the Federal Republic and in Israel, no other parties have been banned in Germany, and there are no indications that action will be taken against any
other party in Israel.26 7 Second, the slippery slope argument assumes
that there is no possible distinction between antidemocratic or antistate
parties and opposition groups which accept "the rules of the game." Defenders of restrictions on extremist parties can point to the fact that a
working distinction can be made without undue difficulty. For example,
although Congress has the power to assure that every state have a republican form of government2 6 8 and could presumably act to remove a monarchist party from power in one of the states, there is little reason to fear
that Congress will use its power to ban the Democratic Party. The task
which the West German Basic Law imposes on the Constitutional Court
is more difficult than distinguishing between the Democratic Party and
monarchists, but it is clearly neither unprincipled nor impossible. Similarly, the new Israeli statutory restrictions on parties fielding lists in
Knesset elections are almost certainly workable, whether or not they are
necessary or desirable.
V.

SUMMARY

The arguments for and against restrictions on extremist parties appears to preclude the possibility of finding any solid ground in this debate. Some basic points, however, can be made.
The overriding principle is that empirical data, when it is available,
supercedes theoretical arguments in this area. For example, if experience
were to show that banning an extremist party was a powerful factor in
strengthening the party, then a theory that explains why logic does not
require democracies to tolerate the intolerant would be irrelevant. Thus,
if practical considerations can be decisive, then theory should be used
when empirical data is lacking. When the data is insufficient until after a
course of action has been taken, then theory should supplement present
decisionmaking.
It should be noted that the type of theory discussed in the context of
267. See supra text accompanying notes 199-202.
268. "The United States shall guarantee to every State in this Union a Republican Form of
Government .. " U.S. CONST., art. IV, § 4. It is true that the Guaranty Clause has rarely, if
ever, been used. The Supreme Court decided many years ago that the Clause implicated political questions not justiciable before a court. Pac. States Tel. & Tel. Co. v. Or., 223 U.S. 118,
133 (1912). That holding might suggest that this Article is asking the Israeli Supreme Court to
rush in where the United States Supreme Court has feared to tread. In questions involving
first amendment freedoms, however, the United States Supreme Court has been willing to
confront and void state and federal statutes and regulations.
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this paper is different from "pure" theory. Here, the theory is a projection of past experience, an extrapolation from limited data. "Pure" philosophical and political theory claims to be independent of empirical
developments. All too often pure theory is given primacy over experience, even when empirical data is available.
In the American context, the existence of a written constitution provides a special justification for the primacy of pure theory. The commands of the first amendment, like those of the rest of the Constitution,
set out the contours of the debate. In principle, at least, neither Congress
nor the courts are free to infringe free speech or other protected expression merely because social science studies show that in the long term free
speech causes more harm than good.26 9 As Justice Black wrote, "the
Founders made a choice of values" that binds Congress and the
courts.2 70 The Constitution puts a thumb on the scale, setting a strong
presumption in favor of free expression, a presumption which empirical
facts can overcome only if the strict standards set by the United States
Supreme Court are met. Whether it is actually justified or even required
by the Constitution, American first amendment jurisprudence gives primacy to theory over practice.
The West German Basic Law may set an a priori slant in favor of
content-based restrictions on political speech through the provisions of
article 21, section 2. Thus, that provision might be understood to mandate restrictions on parties because of their platform, regardless of social
science or other data which indicates that the parties were in fact harmless. Such a broad reading of article 21, which probably goes beyond
even the interpretation given in the SRP decision, would again reflect a
supremacy of pure theory over empirical data. This interpretation would
go beyond the American preference for theory over practice, because the
269. Cf American Booksellers Ass'n v. Hudnut, 771 F.2d 323, 329 (7th Cir. 1985).
Most governments of the world act on this empirical regularity [of the cause and
effect relationship between speech showing disrespect for the government and social
collapse and revolution], suppressing critical speech. In the United States, however,
the strength of the support for this belief is irrelevant. Seditious libel is protected
speech unless the danger is not only grave but also imminent.
270. Time, Inc. v. Hill, 385 U.S. 374, 399 (1967) (Black, J., concurring). Black criticized
judicial balancing of competing values, so dear to Justice Barak. Black wrote critically that
"the 'weighing' doctrine plainly encourages and actually invites judges to choose for themselves between conflicting values, even where, as in the First Amendment, the Founders made
a choice of values .. " Id. He referred to the "recently popularized weighing and balancing
formula" as a "Constitution-ignoring-and-destroying technique." Id. Elsewhere, Black wrote
that "the Founders of this Nation were not... willing to trust the definition of First Amendment freedoms to Congress or this Court. . . ." Braden v. United States, 365 U.S. 431, 445
(1961) (Black, J., dissenting).
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American doctrine of "clear and present danger" represents an attempt
to incorporate empirical concerns in order to temper the absolute language of the first amendment.
The Israeli institutional framework offers a greater opportunity for
open-ended reflection on how democracies should treat extremist parties
than either the United States or West Germany legal systems. This may
be because Israel lacks a written constitution. Although the Israeli
Supreme Court shows respect for United States constitutional law, the
Israeli court approaches the subject realistically, without the American
preference for pure theory over empirical fact. Within such a framework, several tentative conclusions about the acceptability of restrictions
on extremist political parties may be suggested.
First, decisions about banningparties must take into account the reality of the country's external and internal enemies, and the strength of its
democratic institutions. Theory aspires to treat all countries in the same
way; concepts like "democracy" and "freedom" are treated as idealized
standards from which one deviates. Democracy is better conceived of as
a dynamic process, rather than as a still-life image that can be reproduced in different settings. It would perhaps be useful to think of democracy in Israel as including the struggle against racism and the protection
of the State and its liberal institutions, as well as the holding of free elections. There is no reason, except for the dictates of abstract theory and
perhaps ethnocentrism, to insist that the American first amendment is
the final word in defining freedom and democracy.
While criticizing the Israeli Supreme Court for not adopting strict
scrutiny in cases challenging limits on political expression, this Article is
not advocating a complete exportation of American constitutional law to
Israel. Borrowing from jurisprudence, like cross-national comparisons,
requires a sensitivity to cultural differences between countries. In this
case, adopting the strict scrutiny standard in the context of political expression limitations might help the Israeli Court avoid some of the pitfalls that have caused the Americans and West Germans trouble.
Because the Israeli Court, and particularly Chief Justice Shamgar and
Justice Barak, has looked to foreign law for ideas worth borrowing, the
Israeli Court may be amenable to this recommendation.
Second, decisions about banningparties must take into account the
way in which the state's institutionsfunction. In particular, a state may
have alternative ways of preventing the growth of extremist parties. Two
examples of this are single-member constituencies and a required minimum percentage of the vote. Because these examples are directly rele-
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vant to comparisons between Israel's democracy and the systems of West
Germany and the United States, they will be explained in some detail.
The United States and Great Britain use single-member constituen-

cies in their elections, an arrangement which often results in a party winning a significant percentage of the votes nationwide without receiving
more than a few seats in the legislature.2 7 1 This can be contrasted to
countries with proportional representation, like Israel, where a party
with two percent of the votes receives roughly two percent of the seats in

the legislature.
The American and British systems establish virtually insuperable
obstacles to third parties, including nonextremist third parties. The typical pattern in both countries throughout the last hundred years has been
two large parties fighting for votes in the center of the political spectrum.

Third parties have usually played only a minor role. Banning parties has
therefore been superfluous. If, however, one sees single-member districts

and bans on parties as alternative methods of reaching the same goalkeeping system-subversive parties out of the legislature-there are cer-

tainly reasons why a ban on extremist parties is preferable to single-member constituencies. Proportional representation produces a legislature
that much more accurately reflects the diversity and the distribution of
opinions in the electorate, a more democratic result than the American
and British systems.2 72 Furthermore, a ban on extremist parties,

combined with a proportional representation system, gives small,
nonextremist parties (whether representing ethnic minorities, environmentalists, or other groups) a chance to be represented in the legislature.
Moreover, such a system is more honest, and therefore perhaps more
educational, about why certain parties are blocked from entering the

legislature.
271. For example, if Party A and Party B each receives 36% of the vote, each concentrated
in a different part of the country, and Party C receives 28% evenly distributed throughout the
country, Party A and Party B might each win a sizable number of seats, while Party C may not
win any seats because it would not win first place in any district.
272. After the March 1986 general elections in France, the rightist majority in the National
Assembly called for a return to single-member constituencies and the abandonment of proportional representation, instituted by the previous (socialist) government. See The Economist
(London), Mar. 22, 1986, at 46, col. 1. Two justifications were asserted: keeping the National
Front out of the legislature, and producing a larger, more stable majority. Id. (effect of proportional representation; National Front "would have been lucky" to get one seat under the
single-member constituency system). The first goal means to ignore the preference of a tenth
of the French electorate; the second means to give the large parties a share of the seats in the
legislature greater than their share of the votes. Le Monde, Mar. 18, 1986, at 5, col. 1 (calling
the proportional representation system the "trampoline" helping the National Front get into
the National Assembly).
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Even systems with proportional representation have adopted methods to prevent small parties from entering the legislature. The typical
way of accomplishing this goal has been the enactment of a required minimum percentage of the votes that must be won in order to be represented at all. Thus, in the Federal Republic of Germany, a party must
win at least five percent of the vote in national elections in order to have
any representation in the Bundestag.27 3 In Israel, the required minimum
is only one percent of the votes.27 4 As a result, any group which garners
a little less than 25,000 votes wins a seat in the Knesset. Although raising the minimum to three or four percent might help to prevent fringe
groups like Kach from entering the Knesset, adoption of a higher minimum in Israel is unlikely because any threshold high enough to keep out
Kahane would threaten other small parties that play a key role in coalition-making. In any case, raising the minimum with the explicit goal of
keeping Kach or other specific groups out of the Knesset would itself
raise questions of propriety, if not of legality, and might carry too high a
political cost.
When one sees how effectively mechanisms like the single-member
district and the five-percent threshold block the rise of new parties, the
adoption of a ban on extremist parties in an otherwise open system like
Israel's may appear a far less objectionable restriction on freedom of
speech. To return to American constitutional terms, the Israeli system
may be a less restrictive alternative than the American system. 275 To
insist on the "openness" of the American system when that system is in
fact an almost insurmountable obstacle for new parties gives unwarranted priority to first amendment theory over actual ramifications.
Third, restrictionsare only appropriate,if at all,for partiesof moderate strength. When an extremist party has little or no support among the
273. Bundeswahlgesetz May 7, 1956, § 6(4), 1956 BGBI I 383 (W. Ger.). Minimum vote
requirements were held constitutional. Bundesverfassungsgericht, W. Ger., I BVerfGE 208.
By contrast, similar requirements were declared unconstitutional as a denial of equality of
voters under the Weimar Constitution. See, e.g., 1 BVerfGE at 245 (citing StGH Dec. 28
(1938) (Prussia)); F. FROMME, VON DER WEIMARER VERFASSUNG ZUM BONNER GRUNDGE-

SETZ 159-60 (1960), cited in Loewenberg, The Development of the German Party System, in
GERMANY AT THE POLLS 1, 12 (K. Cerny ed. 1978). On the voting system in Weimar and
efforts to change it, see Schifer, Zur Frage des Wahlrechts in der Weimarer Republik in
STAAT, WIRTSCHAFT UND POLITIK IN DER WEIMARER REPUBLIK 119-140 (F. Hermens & T.

Schiedep eds. 1967). The five percent requirement in effect today has been acknowledged to
discourage small parties from seriously competing in Bundestag elections. Loewenberg, supra,
at 14, 16.
274. See N.Y. Times, July 23, 1984, at A4, cols. 1-3.
275. There are other advantages and disadvantages to single-member districts. The importance of such other factors cannot be denied; the point here is merely that a major result of
single-member districts is to prevent small parties from winning seats in the legislature.
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electorate, preventing it from participating in the elections is fruitless except to publicly deny the group whatever legitimacy participating in elections confers. If the aim is to prevent the group's views from being aired,
however, a ban on participation in elections would be insufficient. The
group's leaders could just as well speak publicly without running for office, and then only a total ban on the group's public statements would
suffice. While barring weak parties from fielding candidates may be relatively harmless, on balance, tolerance is probably the wiser course when,
by hypothesis, its cost is low. The West German system, which assumes
that a party can be banned because of its platform alone, thus appears
unnecessarily restrictive.2 7 6 The new Israeli statute, on its face, would
appear to be equally restrictive.2 77
At the other extreme, if a party has the support of a large share of
the voters, it is almost inconceivable that a court or the legislature in a
democratic state would try to prevent the party from participating in
elections. This is probably true of parties that have gained the support of
a third of the electorate; it may even apply to groups with only a fifth of
the voters behind them. 78 Nevertheless, it is proper, even if sometimes
difficult, for a court to hand down a decision that is unpopular: It may
bar the death penalty or hold that abortions are a woman's constitutionally protected right, even if popular opinion is to the contrary. Indeed, a
court may feel obliged to act in a situation where the legislature, for
political reasons, is unwilling to act. 2 7 9 A bar against a popular party
from running for office, however, would be premised solely on the party's
public support. Denying a party's right to participate in elections because it is popular is an unacceptable paradox for both judges and
legislators.2 8 °
This "numbers game" illustrates a serious flaw in Justice Barak's
reasoning in the Naiman case. When an extremist party poses no danger,
Barak would not interfere with the party's right to participate in elections. 28 1 He would prevent, however, a party from fielding candidates
276. One West German commentator questioned whether there was any benefit from the
Constitutional Court's ban on the SRP and the KPD. Schuster, supra note 198, at 417.
277. See supra note 117 and accompanying text.
278. See infra note 280.
279. Barak, Hakika Shiputit, 13 Mishpatim 25, 74-75 (1983).
280. Schuster gives the Italian and French Communist Parties as examples of parties that
have become too large to be banned. Schuster, supra note 198, at 417-18. He suggests that
once a party has the support of 30% of the voters, it is politically impossible to ban it. Id.
281. See Naiman v. Chairman of the Cent. Elections Comm. for the Eleventh Knesset, No.
2, 3, slip op. at 91 (Isr. Sup. Ct. 1984) (criticizing the West German approach because it
restricts fundamental rights without considering whether there is actually a danger present).
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when political considerations would deter the court (and the Knesset)
from acting: when the party is strong enough to threaten the democratic
system. Thus, when the party has enough popular support to be threatening, so that a ban is no longer politically feasible, Barak would find the
ban justified.2 82
If restrictions on a powerless party are unnecessary and restrictions
on a powerful one are unimaginable, then restrictions should only be applied to a party with significant, but limited, current or potential
strength-perhaps five to twenty percent of the voters. One West German commentator has suggested that this approach might find support.28 3 A considerable number of such parties could arise, and a bar on
such a party's participation in elections should not be rejected out of
hand. It may be politically impossible, however, to allow a party to run
in several elections and then move to prevent it from fielding candidates
because it had the misfortune of growing from insignificance without yet
being beyond control.
Fourth, past restrictions on politicalparties were probably mistaken.
In some cases, such as the moves against the CPUSA in the 1950s, the
United States Supreme Court and the academic and legal establishments
have more or less explicitly reached the conclusion that previous restrictions were misguided and were part of a wider phenomenon of political
repression. 284 The West German moves against the KPD probably fall
into the same category. In other cases, the restrictions on parties simply
appear to have been unnecessary (rather than actually objectionable).
Thus, the banning of the SRP in the Federal Republic, while perhaps a
healthy sign of the rejection of the still-recent Nazi past, is only of peripheral importance considering the weakness of the party. Similarly, in
Israel, the refusal to allow the Socialists' List to participate in the 1965
elections may not have done great harm, but it certainly did not accomplish any great benefit either.
282. The growth of Kahane's movement between 1981 and 1984 may be one reason for the
difference in Justice Barak's position in the Negbi and Naiman cases. In 1981, Barak was
absolutely opposed to judicial review of the Committee approval of Kach as violative of the
clear language of the Elections Law. By 1984, he was willing to read the same statute expansively to grant the Committee implied power to act against antidemocratic parties.
283. See Schuster, supra note 198, at 418 (mentioning, but rejecting, the view that one
could ban a party only when it began to be dangerous, but had not stabilized enough to be a
fatal danger to democracy).
284. See, e.g., Gunther, supra note 208, at 752-53 (describing Dennis as "the nadir of modem civil liberties protection").
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VI.

CONCLUSION

As discussed throughout this Article, all institutional restrictions on
the ability of dissident groups to have representation in the legislature are
open to legitimate criticism. That is true, regardless of whether those
restrictions are treated as incidental side effects of the electoral system or
as consciously chosen plans designed to keep extremist parties out of the
parliament. It thus appears more reasonable for a state like Israel, which
makes it easier to gain a seat in the legislature than perhaps any other
country in the world through its combination of proportional representation and low required minimum percentage of vote, to restrict that access
in other ways, such as a ban on extremist parties.
Moreover, there is no persuasive reason to allow a ban on antistate
parties but not on antidemocratic parties, as Justice Barak clearly stated.
If the United States Supreme Court can properly find a "compelling state
interest" which justifies limits on first amendment and other basic freedoms in the eradication of sex discrimination,2 85 the protection of the
community from crime,"' and the promotion of highway safety,2 87 the
protection of liberal democracy certainly qualifies as equally compelling.
The problem with Israel applying the strict scrutiny for restricting
parties' access to the ballot is that the current Israeli system vests that
important power in the politically-selected Central Elections Committee.
Indeed, the Israeli Supreme Court's analysis of this area could benefit
from separating the question of restricting the rights of extremist parties
from the issue of which government body should have the power to set
those restrictions. Justice Cohn in Yeridor and Justice Ben-Porat in
Naiman suggested the best solution: the Committee should only be able
to prevent parties from participating in elections when the parties have
not met the technical requirements, as mandated by statute.
Justice Barak's approach is both most insightful and most practical
on another major institutional issue. Instead of looking primarily to the
Knesset, charged as it is with partisan political considerations, to set the
restrictions on extremist parties, the courts, as less politically engaged
bodies, should have the final word. The courts can base that power
either on a restrictive interpretation of the new statute (or any other statute later adopted) or, in the absence of a statute, on the "supra-constitutional" or "natural-justice" powers underlying Yeridor. The courts,
especially the Supreme Court, should interpret Yeridor as vesting courts
285. Roberts v. United States Jaycees, 468 U.S. 609, 623 (1984).
286. Schall v. Martin, 467 U.S. 253, 264 (1984).
287. See Welsh v. Wisconsin, 466 U.S. 740, 762 (1984) (White, J., dissenting).
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with the power to bar either an antistate or an antidemocratic party from
running, if the party (or a surrogate) has been found to be an illegal
organization (with opportunity for judicial review of that finding), and if
the party poses a clear and present danger to the State of Israel or to its
democratic system. Institutionally, that might be established by having
the government initiate a declaration of illegality, with appeal to the
courts; and then empowering the Committee, by statute, to bar illegal
organizations from fielding lists in elections, with review of Committee
decisions by the Supreme Court.
Nonetheless, because restrictions on parties have never been shown
to be effective in protecting either a state's existence or its democratic
institutions, and because the use of bans may well invite abuse, the use of
restrictions on either antistate or antidemocratic parties in the current
Israeli context should be discouraged. In the present situation, the ultranationalist Kach party poses a much more serious threat to Israel's continued existence as an independent Jewish democracy than does the Progressive List for Peace. It is equally apparent, however, that political
considerations would deter a court (or, afortiori,the Knesset) from banning Kach without also banning the PLP. Put in the specific Israeli context, the "slippery slope" argument has real force. By requiring the
government to totally ban a party instead of just to bar a party's name
from appearing on the ballot, the results of restricting a party would be
so extreme that the restrictions would only be adopted in the most extreme circumstances and simulataneously encourage the courts to apply
strict scrutiny.
To couch these conclusions in American constitutional law terms,
the protection of the State of Israel and its democracy are compelling
state interests that justify restraints on freedom of expression. An extremist party could actually pose a clear and present danger to the state
or to its democratic system, even though the party may not be the real
source of the danger. There are, however, almost always less restrictive
alternatives available, such as limits on the activities of the party or its
leaders, so that actually barring the party from appearing on the ballot
would not be justified. Israel is well-advised to continue its present
course of allowing anti-Zionist and antidemocratic parties to participate
in Knesset elections. By trusting the wisdom of the Israeli electorate and
the vitality of the democratic institutions in the country, Israel will continue to survive and indeed to thrive.

